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Vitelpes. 8e2. 1. T HE whole Juridition which is now diſtributed among ts 
Ch.1. Sed. 3. ſeveral Courts of Weſtminſter-Hall, ſeems in the firſt Rei 


d. 1% after the Conqueſt, to have been lodged in one Court, commonly calle | 


*Magx, fot. the King's Court, wherein Juſtice is faid to have been adminiftred fone 


- 


21, and 135. times by the King himſelf in Perſon, and Sree ty the High Juſtice 


2e 25. 5. who was an * Officer of very great Authority, and uſed in the King's Ab. | 


Letter A. and ſence beyond-ſea to govern the Realm as Vice-Roy. + 


21,22, 23. Crown. And after the Erection of theſe-Courts, the ſupreme Court fem 
0 1. 71» by Degrees to have obtained tlie Name of the Court of King's Bench, and 
eder 543-19 always retained a ſapreme Jurifdiction-in all criminal Matters, and alf 


* Dyer 187. in certain perſonal Cauſes, and is fill * ſuppoſed to have always the King | 


Madox 643, himſelf in Perſon fitting in it. 


7 222 owing Nen 


2. How far it reforms. inferior Courts. 
3. . How far its Preſence ſuſpends the Power of all other Courts. 
e — are to be kerved ferved 


+» 


11 Co. 98. 


ea. 10. 8. 2. qyith the higheſt Juriſdiction, not only over all capital Offences, but alſo u 
4 Inſt. 71. bots poo ng whatſoever of a publick Nature, tending either to 4 


2 H. H. P. C. Breach of the Peace; or to the Oppreſſion of the Subject, or to the ming 


1 358. of Faction, Con , or Debate, or to any Manner of Miſgovernment; 
ä ſo that whatſoever Crime is manifeſtly againſt the publick Good, it come 


within the Conuſance of this Court, though it do not directly injure 9 * 


i rn Perſon ; neither can any private Subject, who has not forfcited bus 
ight to the Protection of the Law, ſuffer: any kind of unlawful Violene 
or groſs Injuſtice againſt his Perſon, Liberty, or Poſſeſſions, from any Fe 
ſon whatſoever, without a proper Remedy from this Court, not only fe 
Satisfaction of the priyate Damage, but alſo for the exemplary Puniſhment 
of the Offender. ' 70 W 5 
Sec. 4. Neither is it neceſſary in a Proſecution. of any ſuch Offenc 
i in this Court, to ſhew a Precedent of the like Crime formerly pu" 
2 r here, agreeing with the preſent in all its Circumſtances; for this Cour 
160.1. being the Cr/tos Morum of all the Subjects of the Realm, 'where-e*® " 


ble f 16Ca.1. a 
meets with an Offence contrary to the firſt Principles of common Jakes 


k 


4 | 2 | 


/ 


Crompton of For the better e Nature of this Court, I ſhall conſider the | 


1. In} what Manner it corrects all Kinds of Miſdemeanom of all | 


in the Form of its Proceeding, | 
See 16 Ca. 1. Setz. 3. As to the firſt Point; it is certain, That this Court is intulel | 


Weg 


22 —_ Ry + woe i 


Chap. 3. © Of the % Key a 
and of dangerous Conſequence: to the Publick, if not reſtrained, will ale 
ſuch a Puniſhment to it as is ſuitable to the Heinouſneſs r 
| Se. J. And ſo high a Truſt dot the Law repoſe in the Juſtice'and "*y 
tegrity of this Court, as generally to leave it to the Diſcretion of its Judves 
to inflict ſuch Fine and Impriſonment, and even infamous Puni ment 
on on Dad as the Nature of the Crime, conſidered in all its Circum- 5 
ſtances, ſhall require; neither doth it confine them to make Uſe of their nts. 646. 
own Priſon, but leaves them at Liberty to commit Offendets to an Priſon?! 919 bar 
in the Kin m, which they all think moſt proper, and doth not Ufer Sid. 145. "2 1 ä 
any other £ ourt to remove or bail any Perſons condemned 0 e | 3 


them. 
WY 6. Alſo this Court hath wel a ſovereign Jotiſaiction in criminal - 4 
Matters, that it may procted as Well on Indiens Wund before othier* Dali r ĩð ò 
| Courts, and removed inte "this" by Certiordre, 28 om IndiQtents or Infor-: s. 
nations ofiginally conirnended in it, "whether the Courts before! whoth K . 
{ach Inditments wers fornd be determined. or ſulpended, or ſtill u , E. M - # 
ud whether the Proceedings be grounded on the Common C 
ſome Statute making a new Law concerning an old Offence; and appoint. 13% t. 
ing certain Juſtices to Evecuite- it," as the Statutes | of forcible” Entries, » , co.z.0. © + 
and the © Statute” of Philip and Mary, aguinſt Perſons taking away Fe- Sec B. 1. (h. _— 
males under the Age of fixteen Years" from "their Guardians, Ge. (VEIN . 
111. . Denc- Lev. rg 
mination ſhall be tried before certain Judges, 'exclade the Juriſdiction fa Mod. 1 _ 
this Court without expreſs negative Words ; upon which Ground it hach! K , 9 
been reſolved, That“ 34 H. S. 12. which: enscts, That alt Treaſons, St. 325 1 75 1 
vithin the King's - ſhall be determined before the Lord Steward ef, 1 
the King's Houſe, Ge. dbth not feſtain this Court from  procceding 4 Ha. 135 3 IF 
againſt ſuch Offences: But tere u Statute creates 4a new) Offence, Which 5. 5. : 4 
was not taken Notice of by the Common Law, and erects a new Juriſdie- SS .296. 
— for S 2 — reſeribes a certain Method of Procced-bove cited and 
1 1 8 the Cha | 
ſuch a Caſe. * * ths 8 e pe rep ee | 
Ses. 7. But it i Certa Tha dhe lan Hs {6 high a Regard this 
Court, that it will not fuffer a Record r ly dirs nh into it 55 an a5 E. 
inferior one, to be remanded ® after the Tefm in which it came in (except e 
in ſome few * Special Caſes ;) & yet if the Juſtices perceive, that there is any 8 — — 39 
Practice in endeavouring to tetmnove any ſuch Record, ort that the ſole Inten-! Rel 4 * — 
tion of ſuch Remoyals is the Delay of Juftice; they may on their Diſcretion 534: C3. _ 
refuſe to receive ſuch Record} and may before it is filed" reinand it back —_— | FO OY 
again, for the Expedition of Juſtice; and upon this Ground; as 1 ſuppoſe, S.P. 9250 
where one who had pleaded Not guilty to an App below, and at” me de Rep 
Th hd challenged many y of his Jury, that Tnqueft' cobkd tide be 'o'cir 
taken for want of "Jurors, Wheteupon 4 fle Difritigas: was awaded, re- 297- 
moved himſelf in i Court of ing's Bench, he wes ordered to be -.. os. 
manded: Alſo by the Confirudtion of che Statutes, which" impower the 3 
1 * Law Courts of Weſtminſter, to grant a N. Prins for the Trial: 5d. 329- 
| of Iſſues joined in thoſe Cqurts, chte Juſtices of the King's Bench may grant, F By 
ark Trial, as well in Cafes of Treaſon and Felony as in other common 16E, ay a - 
ales; becauſe; for fac. Trial, not the Record itſelf is ſent” down but dee Cees. 3 
only the Tranſtrir of R. In i N | 9 
| &9. 8. And it 18 recited by 6 H. 8.6. r Aber! Faloms and Mibbrers, hy 364. | 
| * feigned and untrue' Sterne, had oftentimes removed as well their Bo- | 
0% as their Indietments, by Writ and of ber wise, b-fore the King in his Bench, 


f fd could net ty the Odi of — be TIE din to the Jae . ſe 
| | WE. | 


of 1 or oa the. inc mor : 99 Salts nor mmiſieners. 17 
©. 1. proceed upon them after the Courſe of the Gammon Law. ne Or, | 
—_* + __ , enaQted,: That. the Juſtices * the King's Bench . have fall Authority by the, | 

| Cromp Js. Diſcretions, to remand and ſend down, as well the Bodies of all NA J 

2H H. c. Mur derers, brought or - removed. before the King in his Bench, as thir India. 

3, 4 4 ments, into the Counties wohere the ſame Murders or Felonies { 6. been c. 

+. mitted. . dme; and to command all Fuſtices of Gaol. Delivery, Juſtices of f 
A Prace, and all other Juſtices and Commiſſioners, and every of them, t pro. 

cteed and determine, upon all the aforeſaid Bodies and Indi if mente br rem. | 

ved, after the Courſe of the Common Law, in ſuch Manner as the fame N. 
ſtices of pn rp , 0 ices Peace, and other Comm ſſioner 5 or ay | 
e 1 migbt or fhou done, if the: ſaid Tre or Tndiinen | 
e never been brought into the ſaid King's Bench. . ö 
Ray. 36. Set, 9. In the Conſtruction of this Statute it ſcems. to have been hel: | 

OO den, That it ſhall not be extended by Equity to High Treaſon. 

Sect. 10. As to the ſecond: Point, viz. How far the Court of Kg ö 

| Bench reforms inferior Courts, there is no Doubt, but that this Court, 
ing the higheſt Court of Common Law, hath, not only 1 to — | 
. erroneous Judgments, given by inferior Courts, but alſo to puniſh all inferix | 
 — Magiſtrates, and all Officers of Juſtice, for all wilful and corrupt Abuſe; a 
- - their Authority, againſt the known, obvious, and common Principle 0 
natural Juſtice, but not for mere Miſtakes, which an honeſt well-meaning 3 
Man may innocently fall into. | 
Sec. 11. As to the third Point, wa. How far. the "Ry of this 
Court ſuſpends the Power of all other Courts, it is certain, That this beng 
+ 8 the  * ſupreme| Court of Oyer and Terminen, Gabl- Delivery, and Ey 
Cs. 118.b. doth ſo. far ſuſpend the Power of all other Juſtices of this Kind, in the 
7 . County wherein it ſits, during the Time of its fitting in it, (F ich 
ſtices have Notice of its fitting there, and eyen without ſuc Notice, 1 
: _ as ſome ſay,). that all Proceedings commenced before any ſuch Juſtice } 
Bro 2 ſuch Time are void; yet it * ſeems, That ſuch Juſtices may p 

Vid. ina ceed upon Indictments taken in a foreign County and removed beim 
en, becauſe the Court of King's Bench bath. ing to do with fi 
* 0 — 25 Indictments, unleſs they be removed into it. Alſo there ſeems to be 
Dy. 236. the ſame Reaſon, That ſuch. Juſtices may proceed upon Indictments take 

1. 45. before chem, of Offences ns the ſame Comnty before the Term; for t 
* 185 ſaid in * Keilway, That if an Appeal be commenced before Juſtices in En, 
a and afterwards another A be brought in the King's Bench, it mil 

be a good Plea that a Appeal is depending; which ſhews thtth 
| King's Bench ought not without a Cerriorari, Sc. to intermeddle in an Ap 
peal, whereof another Court is legally poſſeſſed before; and the Rein 
* Keilw. 153. ſeems to be the ſame as to Indictments: And it is faid in "the ſame Bol 
That if the King's Bench and any rigs in Eyre are in one Coun bet iin 
ſhall not — 4 the Power of the Juſtices in Eyre, but that i the Ka 

will make Proceſs for any thing not commenced before the Juſtices of B 

as to ſuch Thing their Power is ceaſed; by which it ſeems to be impl 
ttt as to what was commeneed before them, their Power continues: How: 

13 Ind. 24. yan it is certainly. the 5 ſafeſt way n 

8 RE on ny ſuch lnditment, to have a Special Commiſſion for tl 

kk CPs urpoſe, and it is moſt adviſable that ſuch S bear Tet in the Tem 


| Co: bonus e 12. As to the fourth Point, What Rules are to be obſerved 
* d. 36. b. the Form of the Proceedings of this Court, it ſeemeth, That all Procth 
Co. "Entries" Upon * Writs of Appeal, and alſo all Proceſs upon Indictments re Soo 
2 b. at b. bak ® Certtorars * a foreign County, * to Fe made return ww 
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ry great Power both, e i IV? 

ports. no leſs; for the Word Go ing in um Madoz 27 

or Officer, he who was called Conttabls 1 1 6885 5 oe Row ; 
ſtable, or ſometimes, by. Wa; of Eminency 1 "i Rable, ny Madox 25. 


other Addition, cannot but 1 8 Fe Wh 
higheſt Command and 15 horit 

is at large ſet forth in 
Juriſdiction to Things | 7 the 
Law, in relation to W Ih 115 gre 9 12 5 
e an 5 ent 1 


Uſage, clearly ſup ut 
Ar 1 56 We Rt — to e em | 
before the, making of the, {aid ache FO lk y 
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hw wx od el ce e 55 


ES. 2 Neither, do bett from to be $97.98 
| 755 of the original Tafticution of the « : 

ol his Power, or. Authority; for Anciently,, Yi. 125 | 
the King” 8. Hoyſhold, wha 8 called Mi | 
| | Horſes, of. his * Birds, . of bis I. 5 oy certain. 
: allotted th them, . for te Mai 8 f the 159 8 con 
6 mitted to their Charge. 


a a Thing, than to haye 25 . 
Allo i in our od * ds N are ome 
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VJ ag. Ce a al Confable * arſÞ 
al de ef their Office-or Du) in particular. However). wh. PE in 
—_ 7 22d Year:df King Edw. 3. the Parliament: Sc 
—_ 1205 5 onenof Which was. That thore 

1 except che Marefuhfy of the King,” and of che Guardian, of ny. 
q Hemi the King ſhall ihe out of England. And it ſcems clear, Tha 


8 wasione Marſhal ſuperior to the reſt, who was: ee La be 


1 Maſter-Marſhdl/i at other Limes the King's Marſhal, the-Marſhal of . 


h | Jond, of the Bart Marſhal, being an Offices, af very ess Authority bay” 


_ + Flew kb. 2. in War and Peace, whoſe principal Office in Time of War, was to regu- 
=— *. ol. late the Tneampments'of the Army, and to Aſſign to the Troops their ke. 
- _' Madox 35. 3 Poſts in the Day of Battle, and in * Time of Peace, to provide for 

3 of the King's Perſon in in Kis Palace, to diſtribute the Lodging 


2 


; there, and to preſerve Peace and Order in the King” s Houſhold, and to be 
<4 lnft. 123. aſſiſtant to the Conſtable in Determinin 1 and alſo to execute te 
n 


e Onder both of the Court of the Conſtable, wherein he himſelf fue 3 
4 _ *Fleta Lib, 2. 3 and of the 8 e ee e 
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Fe Nate of this e 


ſeems to follow, Tha as & Do 
Matter, no way relati af + 22 ng 

Court of the Lord Mar RR, Wa 1 
(candalous Words, reflectin ing on the 2 Honour or Gentility of an- 
les, ſeem no way to be maintained z, yet it ſcems to be taken for 
ed in ſome * Books, That, Diſputes concerning „ and. Points jos. 
of Honour, and e therein, are pro for this F News — 


do I find, That the Pr ings. therein af Perſons for falſiy 
the Name and 455 8 e were cenſured or diſallowe = 385. Ny 
d by. the, © learned Members of the Committee of the Houſe of Com- 184. n 
mons in the Year 1639, who were appointed to. inquire into the . 
of this Court. And it ſeems to be admitted in the A af 
0ias's Caſe, ; That all Matters of this Nature, are proper ber is Courts " 2. . 
je it ſeems to be a large Interpreta e make T Th relate e 
ar, ſo as to. come Be tion; above Fe z and _ the Cale 64/1 . 
down in Rolle's ns. that the Marſhal has Power given as — 
tim where the Common La 3 W ſeems no N45 {ons vi LET 
it d Not lay 1 in. general at aten 1 
the Conſtable aineth Rack un 88, Which _ canno 'be 9 N B 
ined Fake Sek 8 Lew, but of 'hings of War, Ge. w 


wo 4 SIN 


f neither is it a concluſive , Arp 75 Sie. 44 
Ach is b emed by the Common Law, muſt have a Remedy 
from ki 2 * inaſmuch as by the Preamble of the ſaid Sta- 


tute, 


07 it Clu 9 by Got 2th 9 BY I 


tute, its chief Intention appears to be to prevent Se We on the } 
Common Law; and ſuch Proceedings in | Matters wheteof" the 8 f 
Law hath no ance, cannot be ſaid any way ta inctvach upon it; 
And inaſmuch as the faid Statute is wholly declarative, and hath no no neg. | 
tive Words; and the conſtant Practice, which is the beſt Interpreter uf . 
Tas, and the general Opinion of Lawyers, ſeem to countenance wk 
| | dings ; T ſhall not taks upon me to determine how. fir they may by 
| warranta | 
: i Lev: 230. Ser. 8. As to the ſecond Point, iz. Whether this Court can pub | 
nag 353- private Perſons for Marſhalling Funerals; though it ſhould be pranted. | 
353- Ker. That the Marſhalling of publick Funerals belongs to the Herald, whom 
1 Attendants on this Court; and that no other Perſons without their Ty 
cence can lawfully intermeddle therein; yet it does by no pony ly 
That the Marſhal Jas pe old to puniſh thoſe who ſhall de gu 
ſuch Incroachment; but T Remedy ſeems'to be by R on 4 | 
Cafe at Common Law, and not. nes a, Suit in this Corte which by | 
above mentioned Statutes of 8 and 13 R. z. has Cogni a only of fuch | 
Matters, which cannot be determined nor diſcuſſed b 2 ,ommon Law: 
And this ſeems to be the principel Reaſon of Dr. Oldit's Caſe, wherein a } 
| 5 Suit in the Marſhal's Court againſt one Dummmll, for taking upon hn 
Caſes in Par- Without Licence to paint Arms and Eſcutcheons, and cauſing them to e 
3 fixed to Herſes, and providing and lending Falls for Funerals, and 
ing Arms for one who had no Right to their Ute at the Fur 
0 marſhalling ſeveral Funerals, Oc. 'as prohibited b "the Court & l. 
chequer, upon great Deliberation,” with the Advice of the reft of the | 
| 0 ay and the Judgment was afterwards confirmed' by the Houle l 
8. 


Setz 8 As to' the third Point, Ys. Whether wis c out en le 
.de egen ce Lord Marſhal alone without the Conſtable, it was 

88. 65, " infiſted in the ,* Arguments made uſt of in Br. O Caſe, That th 
Far.127,1 28. Lord Marſhal cannot hold this Court without the Conſtable; and thi 
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| wiinſt the Peace of the King; and of 3Hhe' Ane any Juſtice af * 
may either upon his'6wn Knowledge,” er "the Complain of others, "cauſe 
toy Perſon to be appuehended for" any ud Offence.” And it is the 
tion both of Dalta and Sir Matthew Hale, That fuch Juſtice may take ff. C. 108, 
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„„ " ts, or again 22 Aas of the firſt, fift 4b, or | thirteenth. Years * 

„»; ͤ ᷣ 1; Queen's Reign, l knowledging . of the King's. ſupreme Govern. 
mem im Cauſes Eeelefiaftical, or other Matters touching the: Service of Gul, 
or coming is Church, or Eftabliſhment of true Religion in this Real, within 

| one Year and a Day ' ofter every ſuch-Offence committed. 

| Sec. 38. As to, the eighth Point, ui. What: Authority Juſtices of 

; TD Nane have in Relation to inferior Offences, it would be endleſs to enu- 
megrate all the Offences within their Juriſdiction, 3 which there 

| have been ſuch great Numbers of Statutes; and therefore — 

1 1 myſelf in this Place with obſerying, that by the above, mentioned $t. 

= ttute of 34 Ed. 3. l and alſo by che expreſs Words. , 

3 5 a they are impowered to hear and "detertnine all Nef which is a Wa 
V Fa very general Extent, and in a large | Senſe not only. comprehends al 

WE . . inferior Offences,” which are properly and directiy againſt the Peace, 2 

BE | lis and Batteries; and ſuch like, but alſo allothers which are ſo'only 
«Bhat, 146. by ConſtruQtion;; as all Breaches of the Law in general are fad to | 

* Sy be: Let ĩt hath been of late ſettled, that Juſtices of Peace haue no Jui. 

* SM coke diction over *. Forgery or Herjury at the Common Law, the 

= Fe, Reaſon! of which Relolution, as la 2 Was, that inaſmuch 2 
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= | ſuch kind of Injuries, it hall be underſtood in that Senſe only in the 

1 45 bs ſaid. Statute and Commiſſion, or at the moſt to extend to ſuch other Of 

6 fences only as have a direct and immediate T t cauſe ſuch 

TOE * 1 Thr. 139; Breaches of, the Peace; as Libels, and ſuch like, w on this Account 
; eg 50, have been adjudged indictable before Juſtices of Sits And. for this Rev 

4 7 ſon, princi 100 I apprehended, the Court of King's Bench in the Caſc 
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=. Tr. ig Anne: for a; Libel, oo onderd the . „ if Logan 
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Wes Ferh. 208. he iadicted before Juſtices #1 PRs. for being a common Night-Walker 
. and Haunter of Bawdy- Houſes, may not be thought to contradict the 
ACA} above mentioned Reſolution iy | 

| Crs. "Jac; 32. W 39. And Juſtices of Peace by Vine of Put e mentioned do 

1 tute of 34 Ed. 3. 1. ſeem, to have a Juriſdiction over Barrators, and fuck 
| Rep. ny like Offenders, whether they be mentioned in their Commiſſion or not 

And it ſeems: clear, That Juſtices of Peace have Juriſdiction of all inferior | 
Sb Crimes within their Commiſſion, whether ſuch Crimes be mentioned in 1 

| King and any Statute concerning them or not; for that all ſuch Crimes are eit a 
Loggain. directly, or at leaſt by Conſequence,. and Judgment of Law, a J 
1 Peace, and upon this Gmund principally, as I apprehended, it was lately 1 
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them, 8 RENEE 145 n : 5 


"Soft 42. An 4 - ; Fa ys fallow.” That any. 15 eh ot 10 5 hy 
ſices may direct. th Precep "under their, Teſte to the Sheriff, for the my e 
Summons of the gelten -of the + Peace, thereby dommanding him to N Lib we "0 
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uke the Charge of all the Priſoners who ſhall be committed to him) and lat B. 4. 
alſo all Conſtables of Hundreds, Who are to make their Preſentments re- G. 3 Wo 
get by Gree Statutes, (as that of Hue and Cry, atid"thoſe' relatin tc ade b 
and Ale- Houſes,” &e:)-atid/alſo' all Bailiffe of Franchiſes, and all = 
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| Court, Ie oy Vide 7 Jae. 
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6 Jaſtice at the Gaol-Delivery'; for it is a general Rule That inter favs ch. 3. 
ſ mn of! poteſtas, it "being reaſonable rather to refer the Puniſhment of Per- 
; ons in a judicial | Office, in Relation to their Behaviour in ſuch Om̃ce, to 
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Y 5 f.. r. c. not only the King, but alſo other Lords have the e 
5 Ef 1 roners : — whence it ſeems reaſonable to infer, That the King may hun. 


fully claim ſuch Franchise by Preſcription, and chat other Lorde may din 


it by Grant ſtom the Crown; but it is a Privilege af ſarhigh a n 


Jy that no Subject can well intitle himſelf to it by Preſcription only. 


neg 177. - Se: 12; As to the third Point, viz. In what: Manner Coroner n 


” bene rum ths Off; it is certain, That if any; 33 


| 1 B. 163, far engaged in any other publick Buſineſs in the County, that 5 he 
8. E. C. 46. have Leikire enough to attend che Office of a-Corater 4 Gr if he be dun 
n Verderor of a Foreſt; or if he hav e eee een ih Slip dame Cru, | 
ET ty, whereon to live according to his State and or if he be diſabled 


2 Inf. 32, either by old Age, or any inveterate Diſeaſe, as Palſy, or the like, to 
execute his Office, as he ought,: and as ſome — if he any common 
Trade, he may be diſcharged by the Writ De Car tate rando, which 
being directed to the Sheriff, after a Recital - of the particular iCauſe of ue 
= of ſuch Coroner; commands bim to cauſe another 10 be chk | 

in his Room. fel, da rate alt . * RE” EL, Ber aer, 
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8. F. C. 49. inquire of the Truth of it, and w return i the; Iuquiry- before the Ring into 
the Chancery; and if upon ſyek Commiſſion the Suggeſtion be diſptoned, 
the King may malen Lege to the Sheriff, that he do not remore 
ſuch 8 or if he have ee him, Nee e 
theiOffice as he did before. N banonmoaods dt 5. 
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thers, who beem to be more accurate; | Ki" Powe onthe jad Pay? Fr . I 2 5 
on the acer; Bur it cem to/ be aged, That he hark wo Juridtittion'of * Ka „ 
committed in the open Sea, between che high and low Water - Mark 159: 
when the Tide is in; but that he hath” ax Balefte⸗ over Offences. com= s ©. 05 7 9 
mitted in ſuch Places when the Tide is out. bo. AP 
Seft. 15. As to the ſecond Particular, Ge. How far 1 1 5 
County r r with Offences dobe within the Verge of the Court, © >, 
# vice verſa; it is ſalid, That at the Common Law, as the Coroner 3 750 
the D Shoals had nothing to do with an Offence committed in ie 4 Co. 46 b. 
County out of the Verge; fo. neither had the Coroner of the County any H OY 8 
do with an Offence committed within the Verge. And therefore 54 53. 85 * 5 
ſeems, That before dhe « Statitte of nic, ſuper”: Charras Fw 19 
had been killed *any where within the Verge. of the Court, and the King % Ent rel 
had removed his Court befbre tho Coroner of the King's Houſe Had taken . 
an Indictment, no Coroner” dt all had. any Juriſcictzon of the Fact nor 
the Coroner of the County, 'becauſe he had nothing to do-with what haps © 
net within” the SC Court j/ not ide Soronet ef the” Rigs 
Houſe, becauſe his Aut 0 e ben the Per where the Nantes ba tn 
ceaſed to be Within" the Verge" of the Court; and this ſeems. to 


| confirmed by the Statute of Arrituli ſuper Chartas, Ch. 3. whereby it 15 
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been zed to inquire of Feloniet done within: the Verge; but the 


? 


the King's Houſe, which even conrianed 2n ns Place, dy BR ler INS Se Hg 135 


can be no Trial made in due Manner, nor the Felons put in Exigent, —_— e 8 
lawed, nor any Thing preſented in the Circuit, the + ich had” been to the e 
Damage of the King, and nothing to the Preſervation of the Peace + And t | 
upon It is ordained, That from thenceforth in Caſes of the Death of Men 

f the Coroners Offiet is to make View and biqueſt; it ſhall be horn 3 


to the Coroner of the Caunty, that he ith the Coroner g oy c 
ſhall do i Belmgetb to bis Office, and enroll it, &. It Is faid Adee by Sir 9 5 1 
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Fa mx brought to prove it is founded on a miſtaken 'Suppoſition, in as 
nuch as it doth by no Means \follow; That ſuch Offences would be die 
iſhable if they'could not be inquired: of b the Coroner” of the County, 5 
ce they might certainly'be" indicted: before Juſtices'of Oyer and Terminery. 
or of the Peace,” who Have a general Juriſciction throughout the whole, lag. % 
County; the contrary Opinion ſcems rather the mote P as 4 Co. 46, b. 
mote agreeable te the Purport-of the ſad Statute, 1nd the general Ten 70 . 
our Law Books. N . a 
Seck. 16. But 4 1 een That an Indinent wikea: before: the Tos . : 
wer of the ung and the Coroner of the King's Houle, of an. Offence 3 Int. 330. 
nt appearing by” de Indiftmeti” zwei; 78 bare happened wh Within he 
Verge of the Court, io inſufficient ; for chat every material Furt of an 1 
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3 the County, and alſo. of che King's Houſe, an dictment of Death taken 
185 before him as Coroner both of che King's Houle, and, of the County, is 
. 165. good, becauſe the Miſchicf. expreſſed in the Statuts, is metied gs nel 
8 | thefome Ole When both Offices are in the ſame Perſon as When they are in divers. 
2 Sec. 18. Alco it is enacted by 33 H. B. 14. Fart 1 & 2. Ther af h. | 
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65 Stranger, and where he lay t 


ln their Steps that brought the Body hither. a ok * 

re or in a Cart. Aal be in ied lf, if the dead Peron wore as” 5 

| Nig bt before ; e Fan; we. | 
the Murder, the Coroner ſhall immediately go unto bis Houſe, and ial vr Da >... 
what Goods he hath, and what Corn be bath 3 iN bis range; and if be be 43 n 
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upon 42 ſhall be delivered to a Townſhip, which ſball be 
e the Tuftices for all. Aud bkewife of his Habu how 3 i N Ss 
yarh over and above the Service dur to the Lords of the Fre, and the Lans! 


ha hays" 47 che King 33 Lords 2 the Fee Fay: mage 7325 e a = 
r it, — — — f ured, t. Bedies of fuch © 
Perſons being dead e fall be: (lx oe af Lc wa it 15 to be. bay 5:4 5 ws 
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Hef. 21. It is obſervable, That this Statute bein wh eee * 

n Affirmance of the Common Law, doth neither 'ri the Coroner fro: 2 
e ee ears dim. Gen ahy Hongpion RYE 8 
Chis Dory got men in it, 3 to. his Office eee 


Statute mention only bis Ta. ng 
king Inquiries of the . of Ei or drowned or foddenly dead, 25 Ps 
jet. he may and qught to inquire of the Death of all Persone, whatſoever Bs 4 6... 

| that the Publick may be ſatisſſed, REA » 168. | oh . 


ſuch Perſons came + — by the common Courſe of Nature, or. 

ſome unlawful. Violence, or | r Po on them, | yu hole be 

3 N 150 
8, 22. And the li r k 


lion which we nd in ſome * Books, That there is no Neceſſity that. 8 % 
in a Coroner's er that it was taken by the Ouths of Peers «ie, | 


» next adjacent Towr but that it is ſufficient to ſay, That it was #10: 36S 
ri 1 lawfal Perſons of the | inaf”nnch 83 3 
Ae being good before the ſaid Statute, which is wholly Declaratory, p 


muſt needs be ſo ſtill; but it * ſeems, That it ou re to appear in every. ſuch es Mn, | 
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* at what Place, and by what Jurors Name it was taken, and. 
ke were ſworn, and that Reaſon give in Books, c,. 1. 
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: preſly Py That the Coroner ſhall take is Inqueſt On the Pew" of the 

l 2 H. b. C. dead Body, and that an Inqueſt otherwiſe” taken by Him, Hall be void: | 

LET ESE Fee and ork in elem agreed ced by all the * Books, Thats Coroner has no Max. | 

Ya, 12 141- "ner of Power to take an e of Death without 'a View of the Body, 

3 5 and that any ſuch Inqueſt taken by him without ſuch View, is meerly void 

4 g . And for this Reaſon it hath been * adjudged, That if a dead Body, h 

22 4.470 Priſon, or other Place "whereupon an In queſt oüght to be taken, be inter. 
H. P. BASIN 2 * © wiſl before the C 

a Poph-, 209 red, [8] or, ſuffered to lie fo long, Rte, it putrity -oroner bath c 
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315 . . . Way aner aps re oder * on Fs, 13 Fd 1aho 
Danger of infecting People in 9 
. be taken by the 3 ne e. ve a 189640 Writ or Foam for 
28. f. C 57: that Pur ſe) but Ah of Peace, or other Juſtices authorized to in- 
that Purpoſe) but by Ju 
1 mg . 43 of, hear and determine Felonies, &c, who ſhall take the Inqueſt on 
2 166. 2 4 of Witneſſes; but none can take an N View n 
1 Vent. 352. 8 bat Coroner. * 
4 $77. Se. 24. If 4 = Coroner take ap Inqueſt after «' hach bed 
Ner 87. Jong buried, that it may reaſonably" be preſumed, i-th View of i 
—_ cou rh of no Manner of Uſe for the the Jurors, the 
1 Ral. Court into. which the Inquifition is returned will in Diſcretion refuſe to 
Rep. 
3 Kin receive or file it, upon Affidavit of the Whole N of the 
| Hilay,z Fe 25. „Ver k . not nec Mit, like the Tei viſition be taken 
| . ee e en reteſt for” it hach been reſolved, 
© - SeePoph. 2 an Inquiſition taken ar D. on the View of a Body lying dead « L 
5 24H. 

. vim. For e 26. "As ihe Sener fat be Power From the id St, 

| Ane from 4 H. 7. J. to inquire of any Accetlaries to 4 Felony -after the, F 

1 vi 10 ſo neither hath he any ſuch Ar by the * Feine 8 

53 ' thing to do with any but thoſe who ſome Wa; or other cauſed. the 0 

„ 95 Death; And therefore it hath „ Arbe an, Iaaictmene of 7 

5 Lenr , before a Coroner „ ceived orted one who had been gun 

Es of * DW. had 
oor 49. | 55 „But it is be x Coll inte: ol the we" 

RE 1512 "er is te the Fal, as well as of the Princi ls ; and that be * 

. 2 5 y inquire, whether any in ſuch Manner found to have been 2 i 

ö 2 Lev. 160, 75 che Offence; for” which Fe they fo: al their 
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1 n "AMS k n Cetin That 4 (Cohthier M. gui 
585 2 of all the Circuniftances'of the Party's Death, and alſo ea l 
LO occalioned it; and“ therefore it is 14i9, That if it be found by his Inquel, 
THE: that the Perſon deceaſed was killed by a Fall Roe! A Bridge into 4 Rivet, 
Vat dt and that the Bridge was out of Repair by the Default, of the Tolubian 


Se8tion'$1.. of fuch a Town, and that thoſe 1 e 
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thy be in the Gaal, or elſe the ſume Tuſtices to put the ſame Inquifitions afore 
uch Manner certify his 


er, upon any Inquiſition before him found, whereby - any Perſon or Perſons. 


Chap. 9. Of the Court of the Coroner. 4 
i | 


' do his Office when he is ſent for, &c.. he ſhall be.amerced, by Virtue o the Flee r. 


abovementioned Statute De coronatoribus. Alſo it is farther enacted by 3 H . 
7. 1. That if any Perſon be ſlain or 'niurdered in the Day, and the Murderer —_ 1. | 
untaken, the Townſhip where the ſaid Deed is ſo done, ſhall be amerced a 
for the ſaid Eſcape, and that the Coroner. have Authority to 1nquire- 22 2 oo H. N&W 
upon the View of the Body dead : And that if Coroner be remiſs and tne 
me Inquifitions upon the View of the Body dead, be ſhall forfeit for every De. 


| fault an hundred Shilling. 


| 5-8. 30. As to the ſecond Particular, via. What farther Care muſt be 
taken by a Coroner for the Proſecution” of the Offender, after taking In- 
quiſition of Death againſt him, it is farther enacted by the aid Statute of 
3 H. 7. 1. That after the Felony found, the Coroners deliver their er 


gere the Juſtices of the neut general Gaol-Delivery, in the Shire where the 338 
Inquiſition is taken, the ſame Fuſtices to proceed againſt ſuch Murderers Wu, 


the King in his Bench. And if any Coroner do not in 


tion he ſhall forfeit an hundred Shillings. © © 
23 31. Alſo it is enacted by 1 & 2 Ph. & Mar. 13. That every Coro- ACE 


fol be indited for Murder or Manſlaughter, or as Acceſſary or Acceſſaries to 


the ſame, before the Murder or Manſlaughter commutted, 2 put in Writing . if 


the Effet of the Evidence given to the Jury before him, being material: And 
ſoall bind all ſuch by Recognizance or Obligation, as do declare any Thing mas 
terial to prove the ſame, to appear at the next general Gaol-Deltvery to be bullen 
within the County, City, or Ton- corporate where the Trial thereof ſhall be, © 
then and there to give Evidence againſt the Party ſo indifted at the Time of the. 
Trial, and ſhall certify as well the ſame Evidence, as ſuch Bond or Bonds in 
Writing, as he ſhall take, together with the Inquifition or Indiftment before him 
taken and found, at or before the Time of his ſaid Trial thereof to be had or made: 
And in Caſe any Coroner ſhall offend in any Thing contrary to the true Intent 
and Meaning of this Af, the Juſtices of Gacl- Delivery of the Shire, City, VE: 
Town, or Place where ſuch Offence ſhall 1 a to be committed, upon due Proof — 
thereof, by Examinatzon before them, ſhall for every ſuch Offence ſet ſuch Fine 

on every ſuch Coroner, | as they ſhall think meet, and eftreat the ſame as. othe? 

Fines and Amerciaments aſſeſſed before Juſtices of Gaol-Deltvery ought to bs. 
Seck. 32. And it is enacted by 1 H. 8. 7. That any Coroner. ſhall not | 
endeavour himſelf to do his Office upon any Perſon dead by Miſadventure, he ., E. 4 

ſhall. forfeit forty Shillings. | * 335 r 
Set. 33. As to the third Particular, viz. What high Credit the Law 77 Hs 
gives to an Inquiſition. of Death found before a Coroner, it ſeems * cer- ol. 12. . 
7. 


tin, That anciently the Judges would not receive a Verdict, acquitting 14 


a Perſon of the Death of a Man found againſt him by a Coroner's In- pe? 1 
queſt, unleſs the Jury fo acquitting the Defendant, had found at the fame 213. 
Time what other Perſon did the Fact, or by what other Means the Party Nr & 686. | 
came to his Death; becauſe it appeared by the Coroner's View upon Re- f. x. . 6. 
cord, that a Perſon was killed: But it is agreed, That the Judges can- 301. 
not compel a Jury to make ſuch farther. Inquiry on an Acquittal of a De- Fen B ©. 
fendant from any. other Indictment, becauſe it doth not in ſuch Manner Law 47g. 
appear of Record by. any ſuch Inquiſition, that a Perſon is dead: And Brook, Ar- 
it ſeems hard to reconcile the ſaid Practice. of compelling a Jury to find yu Sw" 
ſuch farther Matter with Reaſon in any Caſe, unleſs it appear in the Sens, 10,35. 
Courſe of the Evidence by what other Means, not mentioned in the In- Ne. Cen. 
r the Party loſt his Life; for it "oo ſtrange, That a Jury ſhould 179% 
oL, II, Oe br 0 * 
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8 0 ile Curt of the Corner. Bock U 
bde in any Caſe compelled to find a Matter upon their Oaths, Which the, 
1 ee e to ſupport; and therefore if it no Way 4 9 66 tes 
by what other Means the Death in Queſtion Was occaf „ it ſcems dif. 
ficult to maintain that it ſhall not be ſufficient for them to deelate ſo to the 
Court. „ ( on 0-407 VVT 
Sec. 34. How high a Credit is given by the Law to a Coroner's In. 
quiſition of Self-Murder, or of the Flight of a Perſon indiged for the 
Death of another, will be more fully ſhewn in the three laſt Sectiom of 
Oo OO „ 
8 Set. 35. As to the ſecond general Point, viz. What Authority a Co- 
+. Toner hath. to take an Indiftment of other Matters, it is expreſly faid in 
 *3;H.6.27%b. ſome Books, That a Coroner hath no Power Ex officio to inquire of am 
27 Aff pl. Felony, but only of the Death of a Man upon View. And both“ 
Fin. ron. Staunford and © Hale [10] ſeem to ſpeak doubtfully of this Matter upon 50 
206 Authority of thoſe Books; and * Sir Edward Coke ſeems expreſly to de. 
Bro, Appeal clare his Opinion, That a Coroner hath no Power to take an Indiftment 
»$. P. C. gi. in any other Cafe : Yet ſince it is expreſly declared by the abovementioned 
oe > De officio. Coronatoris, That a Coroner ought to - inquire of the 
188 277. Breakers of Houſes; and it is faid by * Britten, That he may 'inquire of 
 2Inft. 147. Rape, and of the Breach of a Priſon; and ſuch Power hath fever been 
| * expteſiy taken from him; it ſeems hard to ſay, That he may not fiil 
Linen © make ſuch Inquiries, if he pleaſe ; for as to the Authority of 27 J, 
| 56.and 35 H. 6. 27.6. which are cited for the Maintenance of the con- 
trary Opinion, it may be anſwered, That this Point is not reſolved in 
either of thoſe Books, but only ſpoken of incidentally ; for 'the very Point 
reſolved in 27 of Aſ/izes, ſeems to be no more than this, That a Coro- 
ner hath ng Power to take an Indictment of an Acceſſary after the Fat; 
and that which is faid. in 35 H. 6. concerning this Matter is only 
brought in by Way of Argument concerning a Point of a quite different 
. Nate. | at Fa 
_ Se. 36. However there ſeems to be no Doubt but that the Coroner 
may and ought to inquire of Treaſure-trove, concerning which it is enad- 
ed by the ſaid Statute of 4 E. 1. De officio Coronatoris, That a Coroner le- 
ing certified by the King's Baihffs, or other honeſt Men of the Country, full 
go to the Places where Treaſure is ſaid to be found, And it is farther enacted 
in the following Part of the ſame Statute in theſe Words, A Coroner ought 
alfo to inquire of Treaſure that is found, who were the Finders, and likewiſe 
who is fü pected thereof: And that may be well perceived where one liveth 11- 
btouſly, haunting Taverns, and hath done ſo of long Time; hereupon he may be 
attached for this Suſpicion by four or fix, or more Pledges, if he may be found, 
8. P. C. 5. K. Sec. 37. It is alſo ſaid, That a Coroner may inquire of Royal Fiſhes, 


Brafton 129. 25 Sturgeons, Whales. 5 . 1 

b 1. H. P. C. Se&#. 38. As to the third general Point, vis. How far -a Coroner 

656. 4 vg 0 lay to receive and proceed on a Bill of Appeal, I ſhall endeavour 
to ſhew, : | | 5 | 


3 How far he is authorized to receive ſuch Appeal. 
2, How far to proeced upon it. 3 


nb. . In what Manner it may be removed by Certiorar, 


* Brat. 122. EE BN 43 & | 1 
2b. 147. Sect. 9. As to the firſt of theſe Particulars, it pears clearly from 
. r ee Bee of 4 E. 1. De officio Coronatoris, and allo 


| Britton, * 5-from our ancient Law-Books, That a Coroner in the County-Coor 
S. 2 5.98. may receive an Appeal of any Felony or Mayhem, upon the Plain f's 
Finch 3. = finding 
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ae : 07 6 Cote of tle C | i; 
finding a es to the Sheriff for the Proſecution e r 
And it is obſervable, That the Bid Books generally mention the Coroner fe „ 
a: the Fenn en whom” ſuch A : Is to be commenced; NR 56. 2s 
joining any other with him; from ence it ſeems clearly to Be inti- e 
mated, That the Coroner” is the * only Perſon who bath a Juriſdictions, Lens B: 
in this Matter; and that at Common Law he might receive ſuch Appeal peat 4 lu: 175 . 1 
without the Concurrence of any other, as he certainly may the Ap. 85. J 
peil of an Approver, Ar. But it being provided by the Statute: of . n 2 
wer 1. cap.” 10. That the Sheriff | ſhall have -Counter-Rolls with: ere Bets | 
Coroners; it feexns, That no Appeal ſince that Statute is: well commen⸗ 6. f "SSM 
ced before the Coroner; * unleſs the Sheriff be alſo perfent, in order 0 39H. % 3 
take a Countar-Roll of the Proceeding: But it ſeems, That the Sheriff 2 8 
4H: 6/16 
by Virtue of this Statute, is no more un Judge ef the Matter than 1 : 
de and therefore. where .. . 8 | 
of Felony may be commeticed” before the 8 and © F 
County where it was done, it ſcems reaſonable e 5 
| r 7 Statute to be, that it may be commenced NH | 
them in the ſame Manner as before, and not without: expreſs* Wards 57 2 "2 
to UE WINS of che Juriſdiction given them by the Cena af. | -\ 
"$2. 407. Bos b 1+ em, That 4 Comme Nan ne Pe i — 
dire 4 E of Apres of any-Offence done out of the County N See Dakiw't 
he is Coroner,  beeauſe the Offender cannot be tried by the OA A 
it is agreed, That he may receive the Appeal of an_Approver, or takd . H. . G 
the Abjutatiom of one, o acknowledges a Feloby. dane by bir ie ao Fo ap o4 
_ n ſuch Confethons' there” tv: Mei 
| Trial. 


SF. 42 "is abr eee ee dd How fi « Coronet nay * . 
rome ſach' Appeal, it ſeems *'probable, That before Statute of = fall” 30 : 
lagu Chr cap. 17. Coroners mi ee ee „ 
them; but it is agreed, That they cannot oceed ſo 65 „„ 
i Finer Bali ofthe Ki atm Ende, That we Sher cee Io app He 
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K. F. C. 4 = 
. amt bt ſaid to fe vid) by the Sheriff and Coroner Jointly, I 
fnce the Coroner” being the only Judge, as I have endeavoured to prove, I P 5.0 . 2 
def. 39, it ſeems' to be "moſt proper that the Proceſs be awarded by him 27 %,. _— 
only: Neither doth it ſeem clear, That the abovementioned Statute of Pig Cees. — 
Magna Churta, doth reſtrain” the Coroner from awarding an Exig and 184. 
thereon' outlawing an Appellee x for ſince,” as it is agreed by all, an Of, e, 
fender might become attainted by an Abjuration of a Felony made wats — Bro. 
2 Coroner; why | not as well by an Outlawry pronounced by him? And fg. 4 
accordingly we find ĩt taken for granted in ſome of the old Books of the I. P. C. ha . 
beſt Authority fince this Statute, that Appellees may be outlawed for not 58. 2.0. 2 
7 appearing on Proceſs before the Coroner: [11 5 

S:2. 42. As to the third Particular, viz. In what . al Appeal H. P. & 174: 
before the Coroner may be removed by Crrtrorari; there is no Doubt but 2 ' 

it may be removed either into the King's Bench or Chancery; by Cer 2 f. 
ttrari directed to the Coroners and Sheriff. But it hath been refolved; 1 5 : 
That it cannot be removed by ſuch Writ directed to the Sheriff only, bes , . F. 
dus the Coroner 4s the Nude, and the Sheriff hath only a Counter-Roll N wer-. 
y Virtue of the . Statute of 18 I. yy 10. 112 . FP 
Seek. 43. Are 
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2H. K. k. e to receive and proceed. on the Appeal of an "Approver Rk 
2585 0 Doubt but that the Coroner alone may receive ſuch ns 
1 2 the Offence were committed in the fame or in any 
*$.P.C. 73- may alſo award Proceſs to the Sheriff againſt the Appelle, being i 
08 e '7* ſame County, till it come to the Exigent; and it * ſemis; That it iy _ 
H. P. C172. probably! argued, that he ma 7 award' Proceſs even to an Outlawry, us 

| 1 more fully ſhewn' in the forty<firſt Section of this, Chapter: — 
775 Wy ech, is certain, That he cant r any Proceſs againſt an Appellee in a fo. 


= 225 "ph + reign County, tut muſt leave it to the? Juſtices of Gaol-Delivery; or 


Ii Lotos before whom the Appeal is afterwards recorded, who-ſhall award Poceß 
| 1 C, 147, againſt ſuch Appellees in ſuch Manner, as ſhall: be more fully ſet forth 
in the Chapter concerning Approvers,' Sect. 22. 


# lob. 115. |." Seck. 44. As to the fifth general Point, . eme 
| 3 rouge authorized to take the Confeſſion and Abjuration of à Felon, there N 


hs C us; 00 be no Doubt but that he may record the Confeſſion of the 'Breach of 
| Letra, Priſon by any Felon,” &c. and alſo the * Conſeſſion of any Felony by 
Finch of Lawan Approver; but the Law relating to theſe Matters being in cat Mez- 
1 ſure obſolete, it ſeems needleſs over nicely to inquire into it; ali it is cer. 
tain that he might take an Abjuration, but this not having been in. Uſ 


be | f PTR 


Here ee 43. A. he Rants gebetal Pont, vi. egg — ; 
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| paſs it is agreed, * That an Aſſault and Battery is inquimble here if 23- | 
there be any Bloodſhed in it. but otherwiſe not; becauſe in ſuch Caſe it is« Date hg. 

not looked on as a common Grievance, but as an Injury to a E Perſon. ri 9. 
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Se. 46. As to the ſecond. Point, viz. Againſt whom an Appeal of 
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dice in this Place, That this, or any other Appeal lies againſt an Iufan 
8. P. C. 62. . as well as againſt a Perſon of full Age, and againſt a Feme Covert, 
r. Ce in the ſame Manner as if The were ſole, without taking Notice of the 
j P/ ĩ 8 
* Ed. 4-1. Se#, 47. As to the third Point, viz. In what County ſuch Appen 
>.P.C. 62. 4. is to be brought; there is no Doubt, but that, like all-other : Appeal 
'H.P.C.15;.it is a local Action, and muſt be brought in the County where the Fe 
2 15. lony complained of was done. Yet if one rob me in the County of 4 
©SupraSet. and afterwards carry my Goods into the County of B. I have my E. 
. leftion * either to bring an Appeal of Robbery. in the. County of A. 0 
Fl. 53. an Appeal of Larceny in the County of B. becauſe the Poſſeſſon a; 
Fs been. well as Property of the Goods continued in me, in judgment of Lay 
29. Appeal. after the WiN and therefore, in what Place ſoever the Robber keep; | 
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pl. 9. County only, for there only he was guilty of a Taking from the Perſon, 
. Dy. 39 pl. without which there can be no Robbery. Alſo f if. one take me from 
| 4015.6 a. the County of A. into the County of B. and there rob me, he ſhall be 
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ie Appeal, F ef. 48. As to the fourth Point, viz. Within what Time an Ap. 
. pal of Larceny is to be brought; it ſeems to be agreed at this Day, 
| Set. 9. 33. That it way. be ſued at any Time, as well after as. within the Year and 
* H.P.C.184. Day, if the Plaintiff have made freſh Suit; for that the Statute of Che- 
A. Sag fer, Chap. 9. which requires, That an Appeal be brought within the Year 
Keilw. 160.b. and Day, hath been conſtrued 7 to intend no other Appeal but that of 
'S. P.C. 63. Death; and the Common Law ſeems to have limited no certain Time for 
71 the Bringing of an Appeal, but to have ſuffered it to be brought at an) 
18. P. C. 63. Time by one who had made freſh Suit; the Nature whereof ſhall be more 
Leer F. * fully conſidered in the fiftieth Section. But it ſeems, That one who has 
8. P. Cb. been guilty of a groſs Neglect in purſuing the Offender, may be barred of 
P. C dern gain , r giert 98 8 . 
Letter B. ſuch an Appeal, as well within Year and Day as. after ; for that the 
Ms, 3 veal, Common Law ſeems * in all Appeals to have required, that the Appellant 
; ſhould have made freſh Suit; and the ſaid Statute of Giocgſter, which 


7H. 4.44 takes away the Neceſſity of it in Appeals of Death brought within the 
pl 9. ear and Day, extends not to other Appeals.  ' 

22 Aff. pl. 97. Sa. 49. As to the fifth Point, vi. In what Caſes there ſhall be 
i Supra Set. Reſtitution of the Goods ſtoln ; I ſhall premiſe, That until ' ſuch Goods 
4493 319. are ſeiſed to the Uſe of the King, or of ſome other Perſon claiming them 
121 Ed. 4. under the Crown as being Waifs, or the Goods of a Felon, &c. the right- 
N ful Owner, without any freſh Suit or Appeal, may ſeize them where e 
Avowry, 5 ! He finds them; but they ſhall not be reſtored to them after ſuch Seizure b 
S. P C. 186. others, without bringing his Appeal, &c. And for the better Underſtand 
2 * 11 f. C. ing in what Caſes a Reſtitution of the Goods ſo ſeized ſhall be award 
541. on ſuch an Appeal, I ſhall examine the following Particulars. 
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Kelynge 10. 


upon the Neceſũty of the ſevetal Cases. And the | 
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Indictments not ſhew 


rc A., in ſome of the old Books., However, it il certain, That an e * 
led N the Death ter Robbery of a Ferſon unknown, is in no Cale good, '@ hath 7; 
| 8 rr one nt Ee er of Appeals. Dot 
&P.E'gs: Sec. 72 It hath been "adjudged, That an Martyr Aſſault on oh 
Jobn Pariſh · Prieſt of D. in che County of C. is good, without mentioning * 
«Tm fl 659 his gur name, for if a wropgfukgurname of the Defendent himſelf = * ta 
$9 ea. 3. 20. vitiate an; Indictment, as hathi-þ« en) more fully ſhewn, Sed, 6g, f | Let 
175 artiars the Omiſſion of the Suraame of any other Perſon: will not * T 
Firs. 8 it; eſpecially where ſuck; Perfon is 3 deſeribed with ſuch K's nt, 
vile Bs ins, 1. Winch that it is impoſſible: to miſtake him for any other. But if an In- 1 
chcnment for a Manns dess alteben . well known deſeribe him only D/ «@ 
3 4 2 4 8. mg 
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i. Name of Baptiſm, without: ſome Addition to diſtingu kim froth . 
#hers of the fame Name, it ſeems queſtionable, Whet er ot in. 
pffcient for the Reaſons given_ in the foregoing Section ? it is * ſaid, ins p26. 
Led, in 4 ſhort. Note of, a Caſe in Mors Reports, That an Indietment 5 p 

ginſt one Cole, 5 bur; glariter domum cujuſdam Ricardi fre, was ac 3 be. 

5e ad; without Ac Surname; and it not being there mentioned, 22 Wee 

there was any other Deſeriprion of the Party but by his Name of . — 
Is fo, it may be argued that that alone is ſufficient : But to this it may N po 12 F 
That the only Point taken Notice of as adjudged, is that y:-4- at 'Y 

Shot peceſfiry,; and perhaps in the Record at large there. might" 8 29. 
* fone Nn: But granting that there was none, yet the Authority «} . 
A this Caſe is the leſs to be regarded, becauſe of the Books cited to ſup Book 4. ch 
Pct it, two ſeem to be directly againſt it; and the © third, which 58 . 
moſt to the Purpoſe, only 2 that an Indictment for. ſtealing the Goods Nis. 
ajuſdam ignoti is good, which ſeems by no means to come up to the Point ment, 1 * 4&3 
1 Queſtion, as hath been more fully ſhewn in the precedent Section. Vet n Py . 
breber the Law may ſtand in relation to ſuch an Uncertainty, it ſeems 8 7 Seen 
þ be agreed, That a Repugnancy or Abſurdity in the De Beleripe jon of Vide C. Cl. _ 
de Perſon injured will vitiate an Indictment ; as where one is Feta yy "= ' 
in ſtealing Bona Page I: S. where no J. S. was mentioned. before, for 416.” bes. == 
7b in Civil roo Word predi7 hath been ſometimes rejected, Crs. El. 

lus and void, w ine it could be referred to: no certain. Antecedent, ö W Cs. in 
mths may perhaps chiefly depend on the Statutes of Jegfai ls, which in Js. $49: thy | 
ay Caſes help Defects in Form in Civil Actions, ut extend not to 700 45 * | .Y 
riminal Caſes, . wherein the greateſt Exactneſs is required; and if . 4 
uud may be defeated by appointing a * Payment on a certain Day Ye! Yelv, " bo 1 
heire- mentioned, Where no ſuch Day was mentioned before, it canndt f ĩ 
F icy vil be leß fatal in 4 cine 17% | 


11 hath been * udged not N 6 
of 25 to alledge, that the Ne killed was in the Peace of God, and of ie 6: 5 | _ 
un Lord the King, &c. tho' fuch Words are commonly put into Indictments, 789989 _: 
ir they are not of Subſtance, 7 crhaps the Trut! might be that the i He: 7 7. = 
Paty was at the Time actuall g the Peace. * Dahon,” * - 
| $2, 74. As to the thitd 155 wi In what Manner the Body of E 
hüdment at Common Law muſt deſcribe the Thing wherein the OF &.s 4752 Le > 
knce was committed; it ſeems. clear that no Indictment can be vod ti pv 
mich wants a convenient Certainty of this Kind; And therefore" it K ta * 55 
bid That an IndiQtment for forging a Leaſe of certain Lands, n 
king ſome one certain Parcel, is inſufficient. Alſo it 2 * — 5 57 
Nat an! Indictment for ſtealing uns & caralla J. S. with 
Iefcription of them is vol for its Uncertainty, for the like Rezlant for ek A * | 
ſich Indictments charging a Man t brig an Offender in general are W f. 
uu and hath been more fully (#7 e fifty-ninth Section: And 8-pt. r 
_xa the like Ground it hath beef ged, that an Indictment for a 2, 
Uiſpaſs i in two Cloſes of Meadow 2 25 or for. div . B. 1. K 78. 
Fetem aquæ running from ſuck 2 to ſuck” a Place, wi any SE 168 
7 Deſcription ; or for ingroffingmagnam tatem frees & / 80, 5 5 
* diverſos cumulos tritici, without ſhewing 8 of each; or e | 
[Urjing away duas 7 centenas caſei, without e Word. as or 575 | 
du, or ſore other Subſtantive to centenas 3 of for” ſeveral' +3799 LY 
contra. formam ftatuti,, without ſhewing how many, Oc. are in- th af; ; 
bficient for their Uncertainty. As ts the * Cle of he ie | 
Favarg, K Court 2 Exception OED 
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1 may be anſwered, that this was contrary to the Opinion of Mr. 1 


#: 33 


_ © ®Lambard, that the Court refuſed to quaſh it, and ordered the Defendant to plead t. 
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- 497. 498. S. 75. If the Indictment be for a Larceny or Treſpaſs on a Erie 
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gw, 86 9" farther obſervable, that the * Precedents in Crompton of Indictments f 
9 J in the de Bonis & catallis cujuſdam J. S. &c. Alſo an Appeal of ſtealing Sheet 


W/- given, the Worth of the Things taken away is ſometimes omitted for th 
_— mor} Whole, and ſometimes for * Part. And it is faid to have been adjudged 
oF 5 95.5 That ſuch Writs are good notwithſtanding ſuch Omiſſions. Alſo w 

' [inthe Winde Things moveable and immoveable are mentioned together in the far 


"4 cl Jt 8 83 * ; 
| in the Wricde tels, as that of Corn in a Granary, &c. of Wine in a Veſſel, and « 
en Wool, is expreſſed under the Words ad walentiam: From all which 
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does i appear that the Indictment wi adjudged good, bat only 


8 „ | CVVT [5 . : . 
9 bags. it. However, it ſeems clear from conſtant Experience, That if an Indie 


* Vide Cre. J rd and © Dalton, that it is moſt proper to expreſs to whom roperty 
„ a of it: belonged, by calling it reſpecicet the 5 Shee Eng: 
Feen, Party injured, without uling the Words 
24 proper to uſe theſe Words, where the Thing taken was not a living Crea 
| "Rail. Eatr. ture. Alſo it is holden by Lambard, that it is proper to ſhew the Wort 


_ 93. b or Meaſure, by expreſſing that they are of ſuch a Price, and the Wort 


a h of other Dead Things, by expfeffing that they are of ſuch a Value; 7 
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wd 04. b lant, And as to the ſecond of the Rules above mentioned, it is obſeryab 


De and Fla ther de of Treſpaſs of immoveable Chattels, the Writ ſhall Ey, Tants d >: 
EY alla axori, .ad valentiam X. S. But if it be brought of a moveable, - Chattel, it ſh: 
| OY X. S. and non. ad valentiam, Yet it appears by the Regiſter it 
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5 Nu ſclen, and was only the ſudden Opinion of two of the other Judges 


ment be uncertain as to ſome Particulars only, and certain as to the reg 
it is void only as to thoſe. which are uncertainly expreſſed, and wood g 


HH.” & Thing, as an Ox, Sheep, or Horſe, Ge. it ſeems to be holden by * Tan 
x, Sheep, or Horſe of the 


de pace, 24, bona ot catalla : But that it! 


$5: 1. 6. cf all living Things, and alſo of ſuch dead Things as are ſold b Weig 
= Pa is no Inſtance is produced where any Indictment has been diſallowed in ci 
warrena fu. Caſe for a Variance from theſe Rules. And as to the firſt of them it; 
that. de er ot tne Ire | 

fra, and  Ricaling of Horſes, and Oxen, expreſly alledge the Horſe and Ox fue 


1 6a Spc} in * Raftats Entries expreſly alledge them de Boni, 
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catallis of the Appel 


in the Writ that the Directions in the: Regiſter concerning this Matter, which ſcem 
pou er vat be the chief Foundation of the ſaid Rule are thus expreſſed, that in a Wr 


in that that even in Writs of Treſpaſs concerning which theſe Directions: 


i 97. a. in 


ee Writ, the Worth of all of them together is ſometimes ® expreſſed unde 
w the Words ad valentiam, Gc. And ſometimes the Worth of moveable Ch 


Wards Jo. ſeems to d appear, That the ſaid Directions are not neceſſary to be ot 
e a f ſerved even in Writs of Treſpaſs, concerning the Form whereof they : 
; de equi preſly given, and that it is not material whether the Words ad valenti 
„„ OF precii are uſed, or whether any Value be ſet on the Things take 
i away or not. And if ſo, why ſhould it be a greater Fault not to of 

ſerve the faid Directions in Indictments which are not tied to the ffi 
- Forms of Writs? Therefore from the whole, it ſeems * queſtionable, whe 
ther it be needful to ſet forth the Value of the Goods in an Indiftment « 
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. and 96. a. in that de ovibus tonfis, &c. and 96. b. in that de warrena fugata, &c. ang 97. 8. in that de por 
% Regiſter 97. b. Vide Cro. Ja. 1 556 Sid: 39, 1 0. 94. 2. bs the Writ de pi 

kc. and 93. b. in that de piſca' piſcats, &c. and in that de dom frafta, G. and 96. de excluſis flagni. * 

in the Writ de bladis inundatis; &c. and 96, a. in that de clauſo facto, &c. * Regiſter 95. b. inthe V 

ce > Regiſter'g6. and in the Writ de ovibus'tonſis, Se. 4 Vide F. N. B. 88. Letter M. Cro. Js 130 
* 80, 1 H. H. F. C. 183. Q Dy: 4. 26. b. See Dalton, ch; 131i. Lambard, B. 4. e. 
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Treſpaſs * W the Fine, agg it * S 
7 e 9. in my Indietment of, Larceny. for. any other; Purpoſe; than mY ; 
vat * e Crime amounts to grand Larceny, and to. 3 0 28 1 8 
thereby the better to intitle the Proſecutor to a Reſtitution, © Suprs' ch. 
As to the fourth 2 1 in what. Manner 5 
t Common Law muſt N N 
l W to . 


2. How that 


Set. 76... " And fiſt F eee Thad: 1 ad i AIAN 3 
holden, That it is neceflary jo mention the Hour in an Indictment. But "Ro 
on the contrary, it is fad, That if there be any Neceſſity for it in nz us 
Appeal, which yet is queſtionable, it is from ite Statute of Glaucefter,s Pi 
ind not from the CE Law; and therefore I ſhall take it for granted, boa 
That it is not _neceſlarily required i in ** Indictment; ſince it is certain, Wr 

That there is no Statute that makes it ſo, and the 'Cothinon Law ſeems Fry r 
have required ng greater Certainty in an Indictment than i in an Appeal. 4 H. 525 | 
| - $8.77. But it. is laid down as an undoubted' Principle 1 ore the Books, 
| {that treat of this | Mayer, That, no Indictment FP hc nk can be 00d, i. Go ? 
without preciſely ſhewing a. certain Year and 5 Ga the material ide 
lledged in it. Alſo it hath been achudged, T the Sheriffs Rea . 
of a Reſcous, without ſhewing the Year and Day, is inſufficient. becauſe by 
os is in Lieu of an Indictment. Alſd jt is taken for granted io B 
„That an Indictment of Reſcous is not without expreſly 3 1. * 
Wi the Day and Year both of the Arreſt, and alſo of the Reſcous, 75 . ny 
| that bs Time of the latter is not ſufficiently ſhewn, by ſhewing that of che. „ , 
former. And where an Indiftment of Reſcous ſet forth, That J. S. 
| * mitted ſuch a Felony fuch'a Day, and Year, and Place, per Ke A. adjudged” 2 
t E fredifum ]. 8. 4 e arreftavit, & in 2 cuſtodia ſua adtime & ibi * 732 a 
en eundem ] & cuſtodrvit, it is made a Quare, Whether the 4 * 
| Indictment 15 4 inſufficient, becauſe no Time of the Arreſt is alledged i Akts mo 
© the ſame Sentence with it ; and it ig doubtful whether the Time 'of the e >.” 

Cuſtody which 'is alledged un the next Sentence by Force, of the Son 9 4 

pulative be applied alſo to the Arreſt or not, and Dyer ſeems rather to -E . 

Cine to the contrary Opinion. * However,, it is certain, That if an Indict- ce 16 2 <4 
| ment lay the Offence on an | uncertain or impoſlible Day, as where it lays 1 
on ak future Day, or lays one and the ſame Offence at different Days, 244 15 
er lays it on ſuch à Day which makes the Indictment repugnant to itſelf, = Wege fl | 
it is void, © Alfo it hath been adj judged, That no Defect of this Kind can 6 5 5 2 3. 
| be helped by the Verdict. Alſo it is hid. That an Indictment of Death r 15 
| lying an Aſſault at a certain Time and Place i is * not ſufficient without re- 27 N. * 

ame the Time and Place in the Clauſe of the Stroke, and the like Rule e. ja 
| kems alſo to hold as to Indietments of other Felonies, in which reſpect ſuch a © 

nditments differ from Indictments of Treſpaſs. - Alſo: it is * certain,” That 2 75 

in Inditment of Death ought as well to ſet forth the Year and Day 'of the *; 45 18 

Death as of the'Stroke, that it ma appear that the Party died within 3 Es 

in and Day, But theſe Matters having been more fully conſidered in the 286 8 


55 r the reader thither wann 19 


ng of 
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444.78. It ſeems to be W WA" agreed, That the W i 
in in the ſubſequent Clauſes uf an . are of the | 
the Year and W the ſormer Part of it had been en- 190 aps. ff 
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2” 7 39.5 mm 3 
To nr, ae th: ph rh eo 
ood ! And from the 1 und it ſeems to follow, That an Indictment 
* it on the * Utas of Eger, &c. (which ſhall be taken for the very 
9 oouhk De after the Feaſt,) or on the Tenth of March last (if it may. be 
2 oe a bl hunt Dp ad Yr xl 
: Few e ad ſhewn y car by ex Oy 
ab Koch a Day of ſuch a Month, &c, F OY 
Ses. 79. And wherean Indictment charges a Min with l bare | 
1 e Sc. wt, hes " not ſhew 
i 8 . bo. is mo 2 ar to ſet | fear the Y, 
[ai or the Kin, yet this Mig 45 with he rt 5 5 if "4 | 
47 Kt. 90. very Year be otherwiſe laffciently expreſſed, for that only is material; and 
1 195. herefore in the *.Caſe of the Regicides no Year of any Ring was laid for 
i t 5 King's Murder, but the Compaſſin 1 Death was laid in the twenty 
| We of King Charles the Fir and the Murder was * on the 
Ade Day gf menſis Januarii, becauſe if che Koen ol of either King 
had been expreſſed, it might have cauſed a OE, whether that or 
SIN other would have been n 
_ Se, 81, It is * agreed, hat a Miſtake in not laying OC 


- 37. the IRS. ops Pay on which it is afterwards F and 


not material | Evidence, [BEE 
1a nk c. e 82” IF uh s det cc a Man' with bivid g done ſuch a Nu- 
1 5 ſance ey 0 Day 5 nd Af, ih a Lg diyers ater Dap de it is void! ax 
as to- e Facts on ays Whic uncertain 
12 . for the Nufance on the Day ſpecified ; but f it LEE Fl i goal 
| 1 . 4 ſeyeral Offences at ſeveral Times, without laying any: one of th 
Shower... %% "g certain Day, as with extorting divers Sums of divers Subject 
Hom for «Pl ; over fac e 24 1 
Ginn. © n adju 
251 — ſolemnly F That e Qs © Be ſetting forth the 
1285 1 1 between the Eighth and Twelfth of Wl 6. 1s ſufficient, . 
| 83, As to the ſecond Particular, vis. How an Indictment at Com- 
7 1 þ mon Law muſt ſhew the Place where the "Offence was done ; it ſeems 
Fs: 1 84, agreed. by all the! Books, That no Indictment can be good without cx 
1 Be bowing ſome Place wherein the Offence was committed ; which 
| 7257 8. [2 to have been within the Juriſdiction of the Court in 
1 which the apo 


. is taken, and muſt alſo be alledged in ſuch a Manner 
Kel, 98. my. Is ctly. free ftom all Repugnance and Inconſiſtency; for if ons 
| f 1 and the fame ! Offence be laid at two * different Places, or at the Town 
SBes the Er. of B. , 1 where no ſuch Town was mentioned before ; or if in 
tired (et, 70.ah Indictment of "Murder, the Stroke be laid at A. and the Death at B. 
58 be and. then.it ie concluded that the Defendarit Sie folunie murdravit the 
2 ona Peron chal at A. the Indictment is void, And ſo it is alſo, if it do 
7 . not lay a Place both of the Stroke and Death ; or. if the Place or Places 
wel alleged, be not ſuch from whence 2 Viſne may come, Yet it 
Lies E. Ev adjudged, That a Fact laid in a Pariſh of London, with ſome 2 
48. ddition, as in the Pariſh of St, Michael in Woodftreet, Londen, or br. 
. 4 c. 26, , Pariſh of St. * Latvrence Jury, is good, without ſhewing the Ward in W 
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} pter of Appeals,” "and alſo in dhe e "Pare of thigh ech. 9 „ 1 

de for _ 1 Chee Kibem. 1 5 „ 

„. 8. Ke t there is no Need „ 76,77, v8. „ 
kung forth, the Delctipdhn which! brings the Defendant within the 85. om 


few of it, to ſet forth au Place where thaſe Things happened, 175 5 7 5 
brought him within ſuch: Deſcriptions ; - and. 3 2 ara a $8 7 
255 it ! Jgh Treaſon for a Perſon. born within the Realm, and in Po- 7 171 x r 

| * , to. come into, or remain in e Kingdom, Oe, there . 2 

ed in an * Triditenent bn fach Statute to | is yhat eee the den ene, „ 4 

| Gant was both or Ordained. Allo ir ſeems. to be agreed, That a Miſtake b. 1. Ch. 7.58 gs PANTS 1 

ck the Place in ' which” "Offence ! is laid, will not be material upon 5 1 
Fridence on Not guilty” leaded; if the F act be proved at ſome other Place Vide! ones, 

p the fame County, But if there” be no ſuch Place in 4 County as that%*#1& 
pberein an Offence | is 1 65 in an Appe or Indictment; all Proceſs on che . 
| Inditment of | al 18 ma e void. 5 wy t the Statute of 7 H. 5, and 9. So, I - Y 

d 18 E. ö. 12. By the laſt of which Statutes. it is recited, That in the" zi 268 

| Parliament holden in the ninth 1 H. 5. it was ordained, For that 1 

| People of Malice cauſe often the 5 5 Fl +7 70.4 

þ it diverſe. Counties of Tegen 
ments of: 3 Be 5 the fait” 25 Frogs or jj 72s were 10 
Place in ſu 5 dobere an fach Place 'rs in the Jame Cot „„ 
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den. 8 5. It is obſeryable, T. dee dene ride in the kiath Ve . | ky 
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who have no other Statute concern 9 „ ninth Yer © 3 
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I Where 81 Fo which i is not BEACH 72 8 . 25 ee . 5 
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g ow” 10 * Books, that no falſe Latin will vitiate an prolly 


Ds. Ca 465. and it. — 45 to be holden by my Lord * Coke, That an Indictment ſhal} 


5 Go. 12 - not be qualhed for any, falſe Concord between the 'Subſtantive and and Ad. 


N WK. en as prefatz Regi, or Prafato Regina, becaule tho' the 
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_ fully lly-expreſſed in the Wards which arc recited ; or the dining of Words 


.  , which are either wholly ſynon mi or much' of the e eule as fip- 
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zi r Fo Copulative, where ende uſes a Dil 
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1 Bro. Farlia- 
ment, 87. 
Bro. El. 853. 
pl. 12. 

n flow. Com. 


junctive, or the Varg * — Number for the Plural or the Plyral for 
the Singular, where the Senſe is the fame ; as where in ® reciting a Statute 
ſpeaking of Suits in any Courts, you Uſe the Words i aligua Curia; or 
where in reciting the Statute againſt diſturbing Perſons in their open Preach- 
ing, you ufe the Words in apertis fradicationibus. 

Se. 103. Alf it * feems that no Advantage can be taken of a Vari- 


ance from any Part of a private Statute, without ſhewin bes to the Court in 


1  OmpIGA becauſe gtherwiſe ſuch a Starate ſhall taken to be is it 


Nn Se#. 104. As to the fecond of the Particulars above rhenticoed, uz. 
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210. 


What Mif-recitals of the Place or Time at which the Parliament was 
boden, are fatal; it ſcems to be generally agreed, That a Miſ-recitl 
of the Place or Bay at which the Parliament Was holden, vitiates an In- 
difment. * As-if a N was firſt holden on the twenty-eighth of 
April" in the thirty-ſecond Year of Henry VIII. and afterwards bolden 
by Prorogation on che twelfth of Apri / the next Year, and a Statute then 
made, be recited as made at a Pattiament Holden on the twenty of 
in the thirty-fecont Year of Henry VIII. "Or if a Parliament be 
ſummoned to meet on the twenty-third of January in ſuch a Year, and 
before the Meeting proceed 10 the ron eth. Lab, und then 
and a Statute inde uy liament be ® recited as made in a b 
ment holden on the twenty- third 3 or if a Parliament firſt. holden in one 
Year be continued by Prorogation to another, and then fit again, and 2 


«9. =_ 
BE a5 Statute made at ſuch Seffions be * recited as made in a Parliament 
Amen helden or begun at ſuch ſecond Year, (which is all ne,) inſtead of faying 


hat it was made at a Seſſions of Parliament then holden, and the Indict- 
ment cenclude contra formam Statuti praditti, the. Variances in Str b 
arc fatal; for the Court will not make any Caſe better than the Recor 
Es and — where Une exprelly dh it on the Act 


& ww 4 3 
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| Concluſion contra formam Sraruti, without prædicti, * 


1 do not find it ſettled, Whether a Faule of this en be turd tt 
| — — 
nud it will be difficult to maintain that the 's Admittance of what the 4 


Set. A to: the third of the Particulars abort inet tiers 
| bebe e Miſ-recital Sen 
have been holden by Sir Matthew Hale, That the Mif-recital of the e | 


| Subſtance ; and a Judgment is * Gaid to have been lately given in the Court: 6 Mad. 6a: 5 
have been fince adj in the Court of Bench. 

| What other Miſ-recitals of 4 Statute are fatal ; * it is faid to have been often *4 801, 8s, | 

| adjudged; That a Variance in reciting a Statute to commence after the Ma- 463. Laue 


| king, where the Statute is expreſs, that it ſhall commence after the End of 
| the Seſſions, is fatal, But I take it to be a ſettled Rule, That a Variante no 
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ting of an Act will not vitiate a Replication, becauſe it is not Matter of 


of Common. Pleas to this Opinion ; but the contrary is * ſald ee 5 
26 106. - As ter the e of e above-mentioned; Urt. 


Wa hel fo Wii we og rt: : 
of an Oath F the Words Sea 'of Rome are put for n. 173 
e. in Conſcience, inſtead of I d declare inn 
my Canſcience. Alſo it ſeems to be agreed, That a Variance from an 8 | 
material Part of a Statute does no Hurt, and therefore that where a Sta- Fl. mo 
tute contains ſeveral Branches relating to ſeveral diſtin& in Omiftiog e . 
be rig wo gt je oy no Hurt, Os Gs. 135, 
h Purpoſe. Alfo it hath been ad- 136: $64 
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1: Of Indifimens. mw deb n. 


. n i by. gen, e Ip Mitra) 
| chen in this Part, for inſtead of other. falſe: Things, the Recital is ſaid to 


wention other Things. generally, omitting che Werd g but I fuppot 


. chat this is a Miſtake of the Printer, and that there is no ſuch Variance 
— A Record of the Caſe, becauſe no ES is\reported to have been 

755 5 taken to it. 13 . ( 
e Bat if a Mik recital of duch a Part of the-Purview of, 83 
tute be not fatal, it ſeems. d. fortiori to follow, That a Mif.recita of 
* „ Preamble is not material, where the ſubſtantial Part of the _ 

is well recited. | And upon this Reaſon chiefly, as I poke, 
ue 4 05 


ovid J Keb. been adjudged, That if in an Action on the Statute of 
7 Safer. the Declaration recite the Preamable-t6 ſpeak of the Bar? 


pt ing of Nioas where: the Statute mentions Arſons genierall Nikon 
12 J 49. Bu Aention of the Arſon of Hbuſes ;* zer in an Aion for the 
80, 51. Slan Gen Er. on 2 R. 2. f. if the Declaration in recitin "the ere 


; 65. 55 amble mention only what relates to Earls, Cc. and omit 
3 Keb. 661, concerning the other great Officers, yet the Plaintiff may Yong 
Vide c ment eſpecially after Verdict. And "theſe Reſolutions: 3 to — the 


Js. 139- Authority of Parker's Caſe reported by Hamm, wherein it was ſaid 
any en gs, to have been holden by three Judges en 3 the Opinion of Hobart, that 
3. Keb. 648, the Putting of the Word indicari for indictari in the Recital of che Pre- 


n amble of the ſaid Statute of Hue and 188 in a Writ grounded thereupos, 
_ Joi? i= ks is fatal. 


Ses. 108. It as Indiment on 8 H in genf char Prt of th d. 


: <->" tute which declares in what Actions the Party eee ſhall recover his Da- 
„ mages, after having mentioned Recoveries by Verdi 


ct, ' omit the Words or 
pl. 10 in any other Manner ; or uſe the Words Afifum novæ 'difſerfine for Afſam 


1 Kl. 93. nove diſſes » f or recite the Statute, as giving the Fine on a Recovery 


= 218. by Action 485 domino Regi, where there is nothing to make good the 

ECro.El. 307. 47 difto, * or recite the Statute relating to the Bringing an Action to 
Hat Cad be, / the Par after fuch . Entry make any Feoffment, * where the 
Ulel Caſc, ty 

Go. El, 857 Words are, / after. ſuch Entry any Feoffment be made, or recite it to. be, 

— gs. J any Perſon be put out and diſſeiſed in Firs Conjun&tive, where the 

] Words of the Statute are, f any Perſon be put out: or eee in the 

pl. g. vide 

Cro. El. 697. Disjunctive, the Variances have been adjudged 1 Vet it hath been 


- 8 El. 30. ni = That the laſt of theſe is an imnaterial Variance, becauſe tho the 
pl. 10. Words above - mentioned be disjunctive in the Statute, they have oo 


been expounded in the Copulatiye. Alſo it may be queſtioned how 


3 1 6 662. the reſt of theſe Authorities may be Law at this Day, fince of“ late the 


| Court has not been ſo ſtrict in Recitals as formerly; and-if an Indifment 
Ns, Mo We... recite a Statute ſo far as it concerns Indictments, a Miſpriſion in what 
OY concerns other Matters ſeems to be my helped by the Authorities of 


the Caſes above cited. 
Se. 109. It hath been ] adjud; „ That a total Omiſſion of the Cluuſe 


| 2. which... of a Statute, which ordains | what e Party ſhall forfeit, does no Hurt, 


23 i Yet if the Statute be wholl miſ-recited in ſuch Clauſe, as if the Words 
bridgmonts . * 2dmitteret or fortsfaceret 1 uſed in ſuch Clauſe for amitteret and forisfare- 
Firz Brief, 156. ret, the Exception for the Variance ſeems to have greater Weight. Yet if 
peri yoo the Word miſ-recited be ſynonymous with the other which. is rightly re- 
Vids Plow cited, and the whole Purport of both as fully expreſſed in one Word, 
+d. which is properly recited, as if both had been uſed, as it certain ly is in the 


| Dye * "Caſe above-cited, wherein the Word forrsfaceret is rightly recited, and the 


205 Ja Word admitteret miſ-recited it may perhaps be queſtioned whether ſuch an 


1 9 8. hea would, be fatal at this 8 * — that it is - ” 
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| Chap 25. 


— 2 no Variance but from a Word wholly: . nugatory and 
| — >; as Surphas and infenfible. © But if in dhe Miftecital. af ack 4155 whe, 
| Cauſe, there be ſuch, a Variance 46 carries with it. a Plain material/Re=» Seck. 
pugnancy to the. Intent of the. Statute,” * as where the Words, whoever 6%. 33. 
| full do the ſame, foil mcur the Pain, Scl are thus. recited, whoever ale £535 
| & the contrary, ſhall incur the Pain, Sc. I do not well ſee how any Thing 8 the Books | 
| en be fad to make it good; for it is. a general Rule, that Repugnancies #1 w/the 


Ney alledge the Fact, in the doing or 


put of the 3 nights = well have! how 5 n 


n Indictments are fatal, and the Proſecutor himſelf declares, That not thoſe N 


do dothe Thing indicted, e e FIR the n. | 
| of the Statute. — 1 
Set. ito. As to the third Particular, uz. How fav. it — 5 
ring the Offence indicted within the very Words of the Statute; I take fn . 
tor a general | Rule, that -* unleſs the Statate. be recited, neither tha f) 1. 
| Words contra 


170, % 


Statuti, nor any Periphr gf, Intendment or Con- 2 Rs. Re. 227 


chion will make good an Indictment, which does not bring the Fact: fe, rl” 
ited or commanded, in the doing or: not doing whereof the Offence ; 1 Cs, $8. 6. 
conſiſts, within all the material Words of the Statute. And upon this: Cro. Nen 


Gromd it hath: been reſolved, that an Indictment of Rape finding that PB," 


| te Defendant ſuch a Day and Place, Ge. A. B. felinicd cepit, & cam ad- pl. 30. wel 
| wc & ibidem carnaltter 


cognout,” Cc. contra voluntatem ſuam, Gr. is nat 7, 2. 
ſuffcient without the Word Rapurt ; becauſe that is the Word uſed by ne 7 
ir Statute which makes the Offence Felony. Alſo. it hath been * ad ad. ment, 7: 
That Indictments for Perjury on 5 El g. Ears Smoky ont, 
miantari? & crrupro, in forth che Swearing ; and Indictments 1 78521 
kling in a Church on 5 & 6 Ed. 6. 4. 0 the Words to the In- H. 1 + 
int to frike, Se. and Indictments for aiding the of the Pope's f 3 te 
bulls on 13 El. 4. omitting the Words To the Intent to ſet forth, &c. the 2 Leon; 211. 
3 ba: and Indicuments for F on 5 & 6 Eg. 6.1 4. hu 


forth, That the Defendant bought certain Goode of J. S. which eg 


te was about to- ſell at ſuch a Market; but not -expreſly alleging, nen F 
: Leon. 198. | 


tht ſuch Goods were then coming to ſuch Market to be fold; and Indict- Fl. 
nents for ingroſſing on the fame Statute, ſetting forth, That the . Noy 171. 


Wight ſo mach Corn, Gc. without alledging, that ke ingroſſed, bcc Pr. 363. ok 


hy, &c. and v Indictments for Treaſon in Com the 's Death, 35: - 
0 E. 3, having neither the Word Compoſe . King's Death, 57 na. yep 
ten 2s Indictments on ſuch Statutes. | che like hath ben judged B Book t. 


ky other * Caſes. Sec. ys vg 


K. 111, Neither doch it ſeem „„ the » Let. 33. 
m Words of the, Statute, | unleſs by ſo IS fully, directly. and r . 

or not doing whereof the Offenee Sed 1 f. & 20. 
without any the leaſt Uncertainty or 7 21 27 for it hath * Keljng 8. 
Ne de L th , that an Indictment for = 2. ſetting forth, 24. _ 2 5 


ſendant facto 7 
Fd without diroctiy thewing fy 1 


& it hath been Dyer 345. 


Ge. is not 11Cs; 88. 4. 


that an 8 18 H. 6. 1. for not abating ſo much! be. 12 22 | 


If the Price of Wine fold; as tht Valle wanted of the Statute-Meaſure, 263. 


d nſufficient if it do not oy 


& Defendant took eng than ive in the Fandel, 2 0 gindy.- 


5 $4 8. a dh 


Py 


Or. EI. 10 
2 Ed. 4: 26. 5 


. WT: 


nde general Rule, That every Indictment muſt bring the Defendant within 


e that ſhall be intended, as hath been more ae ſhewn in che 2 25 
Pl. 53% Section. 


1? ol e Statute whereon it is founded; and this hath ehe e 3 
Pl. Abe 0. 2 to thoſe Statutes which in their Purview expreſly take Notice of the 


OTE ; Aut ſuch a Conviftion ſhould have the higheſt Certainty, and ſatisfy the 


: "Sil 33. Secz 114. It ſeems to be lid oven: as a e en, Saui ls R 


PE 59 | had been 9 in the Allegation of the Offence, according to ys 00 


1 perhaps i in ſuch Manner be holpen; it ſeems that the Want of a panes” 
| Send 155 - ſcription of the Time or Place, or Things or Perſons concerned, ,or of 1 
Ot the 


12 — itſelf, cannot be ſo ſupplied; for ſuch . : vitiate an Indictment dra 
e — of the Act. 9 ar 


_ „„ 07 kalter * N . 


a. wa. Lee to the Deſcription A the Peril PTR Deſendint, in 
ao to bring him within the Purview of a Statute, which 
= to ſuch Kind of Perſons as are ſpecially mentioned in it; it is a good 


: all the Deſcriptions mentioned in the Body of the Act, exce 
RN as carry with them the bare Denial of a Matter, the VR 
Quzre'z Keb. whereof is a proper and natural Plea for the Defendant ; as where it is 


ER enacted, That all Perſons having no reaſonable: Excuſe to be abſent x al 


go to their Pariſh-Church, .&c. in which Caſe it is faid, that it is not 
9 to  ſhew, that the [7 eeree, had no reaſorable bag, for this 


| y. | 

Re. 286: Allo it ach he W That it is N. ſufficient in . e e 

Re. = fendant to ſay, That he exiſtens ſo and fo, as the Statute mentions, did 
Ur Kym the Fact, without alledging that he was ſo at the Time of the Fact; for 


* Poph.93.94. | Set. 113. Ie ns 5 agreed, chat Aire i inn<didad to--alled; 
x Jon. 157- Indictment, that the Defendant is not within the Benefit of the 


©: Proviſocs, as by ſaying, that none ſhall do the Thing prohibited, otherwiſe 
1 
BE. is in ſuch ſpecial: Caſes, Sc. as are exprefied — Act. But as I take 
tit, a Conviction on a Penal Statute ought expreſſy to-ſhew,. that' the De- 
5 fendant is not within any of its Proviſoes ; for ſince no-* Plea can be ad- 
'- mitted to ſuch a Conxviction, and the Deferidant can have no Remedy 
e againſt it, but from an Exception to ſome Defe a ppearing in the Face of 
it, and all-the Proceedings are in a ſummary r it is but reaſonable 


Court, That the Defendant had en unn e 
3 itſelf allows him to plead. 


-fopra ch. Port, which is alſo confirmed by the Year-Book of 11 H. 4. 14. That if 

23. Sec. 63. the Statute whereon an Indictment is grounded. be particularly recited ; th 
"0p Rep. the general Concluſion, contra formam Statuti, after the-Allegation of 
$. 3. C. 85 C. Fact, will ſupply an Omiſſion in it of a Circumſtance mentioned in th. 
 -4+,; /, Statute, which would be fatal without ſuch a Recital and Concluſion 
bor ſince the Statute is particularly recited, and the Defendant charged wit! 
blaving done the Offence againſt the Form of it; and it is imipoſlible that! 
C0ould ſo have done, if any Circumſtance: expreſly xequited by the Statut 
| hal been wanting; it ſeems that the Offence: may properly enough be fa 

do be as fully ſet. forth in the very Words of the Statute; as if ſuch Word 


mon Rule, that Verba relata hoc maxim? operantur per refer entiam 
Neither do 1 find this contradicted by any "of the Refo 
8 - ions in the precedent Sections; for it does not appear that there was lud 
2 Recital and concluſion in any of the Indictments therein referred to. Y 
. notwithſtanding the Omiſſion of a Circumſtance mentioned in a Statute, f 


1 2 Rol: Rep. Conclufion contra pacem, or of an expreſs and direct Allegation 
| edt, I 


| as 2 2 La, 9 5 3 


l 115. As 60 the fourth „vis. Whether an Todiment 55 

| gounded on a Statute Which will. not; reer 8 may. be: made good as — _ 
n Indictment at Common Law; it ſeems formerly to have been ee cen PTY -- 

| | ally taken for granted, that no. Inditment whatſoever which is 4 W. Anded Ee. El.; . ä 
| on a Statute, and concludes contra formam Sratuti, and cannot mad E pl. wv. | $: ; WO 


ad by any.Statute, can be maintained. as an Indictment of an Offence: at 1%. 


en Law z the, chief Reaſon., whereof Pech to be this, That ir ap- 2 Les. 188. = 
that the Fabse 55 intended to be grounded on a Fan ee * 
which will 25. ſupp rt it. But the contrary ſeems to have. been. adjud ed J. Re 3 r 
n Pages Ca erein it was reſolved, That if Perſons be indicted per Cro.. Ca. 465, — _ 
75 on the 8 of 9 Sabbing. and the Evidence be not fafficient to 10 . = 


bring them within the Statute, they may be found guilty of general Man- {| 122 360. 

| laughter at Common Law, and that the Words contra formam Statuti ſhall pl e 

be rejected as fenſeleſs, where the Offence is prohibited by the. Common Y**.8 _ 
| Law only. And "the fame hath. been fince © adjudged a to her Sg; 1 
2nd, e it, was lately agreed in an W Agua the City 3 I 
Mie 8 n It 2, 4 | 8 | 3 
Seck. 116... As. yu the fifth . 1 . a Ku b is neceffary. for Fs + Joo 2: - 7 _ 
in Indictment on a Statute, to conclude. contra far mam Statuti ;. it ſees that * 2 1 
| Judgment: on a Statute ſhall. j in no Caſe be given on an Indietment, which d H. p. c. 4 | 
| Joes not ſo conclude ; for. granting that tuc] Judgment may-in-ſome'Caſes 2 AS 
le given in an Adlon brought at Common Law, without Reference to „ 9 
dutute, as it is fare Klee ment. on K 6. 9. may be giyen on the old R .. 3. 
Common Law Writ iſe S e Diſſeian, yet it will not follow, That ray _— | 2% 
boch a Judgment can in any Caſe be given on an Indiftment drawn as for an Ny 8 nw 
| Offence at Common Law, without any Reference to Statute, For as topl.s a = 
| the aid Caſe of an Aſliſe of Novel Diflifin, it may be ſaid that the Sta- ka ide kl. — 
tute of 8 H. 6, expreſly. ſays, That the Party may recover by ſuch Writ; « The K 3 
ud therefore faced 7 4 is no ſpecial Writ. of this Kind formed upon the . F 

Statute, and the Party has.* 2 Authority to make out a Writ himſelf in a un. II 

new Form, it is. reaſonable that he. may recover. by the old Writ. But it jadged Har, 
. that Judgment on this Statuts cannot be given on an Action of; . Ws 
in the Common Law: Form, becauſe there is a... ſpecial Writ of ,j? Sox era 15 9 
Tink in the. Regi grounded on the Statute; and it ſeems to be 1% Afton 6 I 


| „that where there is 4 1 Writ. grounded on a Statute, Judgment 3 _w_ — 
never be g. ven 1755 uct Thomas in an Action brought at Common „ ia 407; — 


| 24 And i in Manner, one who ſecutes an Indictment 5 Vide 2 Juſt, 

| kat Liberty to c draw it as he pleaſes, that he obſerves the general Rules joe Pre- 

| of Law concerning -Indiftments; it ſcems to be. * taken as a common Pere 35. 

wund, That 4 4 by Statute ſhall never be given on an Indi- Was- 

| ment at Common Law, as every Indictment Which doth not concluder', % be f 

| catra fer mam Statutr, "Fall be be. taken to be, And there fore if an Indi&& pl. 3. X 

| went do not conclude contra ſaves Statuti, and the Offence indicted be 5! ge 

| | only prohibited b Statute and not common Law,.. it is wholly inſuffi- 47 15 3. 10. 

cent, and no In zment at all can 12 given upon it But if the Offence f . 

ere alſo an Offence; at Common 4 T take it to be in a great Meaſure . 
1 this Day, that ® Judgment may be given as for; an Offence % 0 n 

Common Law, % 0 he Inditment conclude contra for mam Statuti, as f 7 4 
Flath been a ſhewn in the precedent Section. [79] - 7 4.27 2 Ro 2 
©" © Pacliam. 7 


| Fit. Jodgment, 10. Cellavit; 18. Attachment fur Proilbiiion, +} 3. N 2. Cho; El. : 
te oi tited to the other Parts of this Section. 1 Rol Aa bs CATS 9 % = 


© 5%. pl. 79. 1 Salk. 370. pl. 3. 2 See the precedent SeQion, 2 . 4 3 
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| 07% Latino. 1 Ia 

9 = Set. 117. Ae e 1 
; ek 750, and the firſt of them were never diſcontinued, and te latter o only * ©on- 
6. +. tinue the former without making any Addition 6 it; gt only * b 


Owen 13 | 
r. the Method of Proceeding u it, without alterin; * Subſtance of; 
2H. LP C. Purview ; it ſeems yoga 5 — A 6 Bom 


Oo. Jac. 187. That a Conclufion contra formam Staturorum, will in ſuch” Caſes vitite 
| . Proſecutien; but where 'a Statute hath heen Whey diſcontinded, and 
Se Or J is 'afterwards revived, there * ſcem' to have been ſome Opinions, That 2 


BE. 18. 8. Proſecution on it ought to conclude contra for mam” Statutorum. 


128 _ where the ſame Offence is prohibited by Inde nt Statutes "og 
= : — H. p. O are ſome Authorities, that vou muſt bot e contra forniam gra- 
2 futorum, or contra formam of the particular Statutes namin them, and 
| 3 76⁰ that if” you barely conelude contra formam Statuti, the will 
1 be inſufficient,” for not ſhewing on which of the Statutes it was taken. 
2 But there are alſo Arong Authorities for the contrary Opinion, which is alſo 
| e oſt agreeable to; Precedents; to which may be added, That if it be a 
1922 my. co. good 0 jection to ſuch an Indictment, conchuding contra formam Watuti, 
2 Bull-'253- that it appears not on which of che Statutes the ew": is 1 — 
7 Crompt. the ſame ObjeRion may as well be made to an Indictment 'concly 
104. pl. 175 tra formam Staturorum; for. it no more appears from ſuch a Co afion 
SH. li 788. en what Statute the Proſecution” is grounded, than from the Conclufon 
pl. 10. "contra formam 3 and yet it ſeems to be." generally admitted, That 
© a Conclufion contra mam þ PF mg is good where the Indictment is 
Ad. e for an Offence ſeveral: Statutes. Alſo where fuch an In- 
i. 5, 6. dictment conc contra formani Statuti, without fhewing what Statute 
OY is intended, why may it not be faid that fuch Statute ſhalt be taken as 
60. is moſt for the King's Advantage, as well as where the Indictment con- 
B. 1 ek. cludes contra formam Statutorum, in which Caſe it feems to be admitted, 
e, that it ſhall be ſo taken? But where a" later Statate Odins, That a 
_ pl. is. © former Statute ſhall be executed in a new Caſe: not mentioned in the for- 
67 9 mer, as 8 H. 6. 9. does, that 15 Rie. 2. 2. ſhalt be executed in the Caſc 
N e 49 50 of a forcible detainer, which is not mentioned in 15 Ric. 2. or where 2 
Lamb. B. 4. new Statute adds a new Penalty to an Offence prohibited by a former 
S Statute, as * 23 Elz. doth that of 20 l. for 'a Month's Abſence from 
pl. Ss. Church conttary to the Tenor of 1 Elz. it fects that it may with greater 
347 pl. g: Reaſon be argued, That if the Indictment conclude contra forman Ka- 
K tl, it will be |, infofficient, 4 it _ ſem, that the Offence is 


23 dents in theſe C ; 
Cover, "9% Proſecution in Truth Poke on the Addition us by the later Statute, 
which ſeems of itſelf alone ſufficient to ſupport it, it may be reaſonably 
NES argued, and feems agreeable to the later * Mana thi ſuch a Conclu- 
Jae. 142. ſion may be allowed in theſe Caſes. alſo. However it ſeems faft in any of 
Cro. Bl 756. the Cafes above mentioned, to conclude contra furmam Statut, which 
1 g: | ſtand either for Statuti or Sratutorum, or be rejected, in fuch manner u vil 
! Aleyn 49, beſt maintain the Indifiment. 
Tur (MDs. . Se&#. 118. As to the ninth general Point of this Chapt 5, vis, Wik 
191. caught to be the Form of the Caption of an Indiament ; (alt ak 
3 Lev. 61. granted, that every ſuch Caption is erroneous, which doth. not {et 
7 Law: *12- with proper Certainty, both the Court in which, and the Jurors by 2 
5 W 5% and alſo the Time and Place at which the Indicment was found; for 
215 H:P. ©. better Underſtanding * I ſhall erden * . n 
. this Kind is enn, i 2h 21 


it is fafe in an Indictment on any ſuch 
Statute to conclude” contra formam Sraruti; and it hath been bolden, 
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7 if pd org 
"3; "0 the e by whom. 4 4 N 8 65 ** ö 
3. Of the Time: And, 55 V 
* eee at which the Indiftcnent \ was « found. ODE Who cn if 
"_" 119. A to the-firſ: of itheſs Particulate, 16:46! corals 1 | 
del muſt ſhewthat the Indictment was taken befbre ſuch a Court Bro nil x, 


i bad JurifdiQion- over the Offence indifted; and therefore if it ſet forth, . * 
| thet any Indictment wharſoever-was taken before . S. Steward, without kg. 
hewing to wort hre was Steward, or in what Court; e uifition :) . 
el Death, upon” View of the Body, was taken befbte J. S. Fo ove "96-8. 
Lindirr, or before” N S. Steward to ſuch a Perſon, and] in ſuch a Curd, 2 8.4. 
withoyr adding; that he was a Coroner, or. if it expreſly call him Coro- 8 + © 
per, but do not alſo ſhew that he was ſuch for the © Diſtrict in which the — 4 g 
| ens way taken, it is inſufficievt. But it hath. been * adjudged, that « Ro Rep'# 
its ſuffeient to ſet forth; that it was taken before N S. Geary, for 6A, 
County, pn germs og 7 that he was à "Coroner tor the County, for that 
| canfiot but be intend 
| $f, 120. Where” the Sen of en e alledges it taken ar** 
| the General Sefſiviis of the Peace of ſueh a County or Burgh, it doth-4 Ce. 
| mot ſeem to add, that ſuch Seffions was holden for ſuch County 5 
of Burgh, - it could not but be ſo holden, if it were the General 
tons of fach County or Burgh; but if it had been o deſcribed Fg 
| General Seffions holden in ſuch County or Burgh, it is-faid'® to be fa- Þ 
| tl Exception, that it is not expreſiy alledged as holden for ſuch Cody es 
2 bat? Crære, if this be not ed by putting the County in os 
pl. 


$8. 121. There are ſome | Au that if the Caption of an'In- pl. zz. i Ke 
dent before Joltices of Peace — no Notice of their Commiſſion 89 
heat and determine Felonies, Ge. which is generally done by the Clauſe n 
nc non ad diverſas Felonias, Ge. it is inſufficient: But having already * 


| fully confi this Matter, CB. 8. Seck I ſhall refer the Reader to 78. 
r it. 428 IR 


Ker. 122, There are a d foveral Authorities, that the Caption of in In- -F.© 
went before Juſtices of Peace is inſufficient, unleſs either the Words * * 8 
| * Domini Regis, or | Public, be added after Pacts ; and it hath been ſorne- ſro Kas 
| limes holden, * even the Words Domini Regis are not ſufficient — 
on the Word ® nue, or ſome other, to ſhew whether it were the Peace us « Quare, 
of the King, or of ſome of his Predeceflors, And the chief Ground 52-4 | 
if theſe Opinions ſeems to be the Statute of 27 H. 8. 24. $f. 4. S 
| Mich i is crafted, That in . Indiftment that fball FAS. 
within any Palatine or be ſu 5 
L e 8 King's — it ſhall 25 170 Ting rl be ef t 1 ore w9h 
Wag Peace, bis Heirs and Succeſſors, and not againſt the Peace L 
ther Perfon wbe ever ; any Statute, Grant, or Uſage, to the Contr, . 
Peer whence, I ſuppoſe, it may have been 12 
hag Reaſon, Juſtices of Peace ought to be ſtyled, 1 H 
"gs, Juftices of the King's Peace, that it may appear that the Peace of no o- ff. 7 
ther Perſon, but of the King, is intended. But „ MY 
qured by the ſaid Statute ; and it cannot but be intended, (eſpeci y at this E. is. | 
Day, when none but the King can appoint Juſtices of Peace,) that all Ju- l. 1 * 
dic of Peace muſt be Juſtices of the publick Peace, AP SEE SD » Ke. $82. 


which is the ſame Ts and W tor the 1 $- 
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| 3 Georgi: ing for what Place they were Juſtices, or if it ' deſcribe them as Juſt; 
pl. 112. it is inſufficient. * Yet it hath been adjudged, that it is not neceit * 


8 #. 124. It hath been adjudged, > that the Caption of an Indidmen, 
e 


. .o63 


* 


| . ner of Juriſdiction in criminal Matters, and the Court-Leet having ſuch 


H F.C. 206. Court-Lect; as it is * ſaid to haye been holden by the late Chief Juſtice 
2] * 1% Holt, who yet ſcemed to be of Opinion, That if a Court-Baron had a Ju- 


boch a Caption would have been inſufficient, for not ſhewing-more expreſy 
18. 195. at which of the Courts the Indictment was taken. vj 
Ss 


2 H. H. r. C. ' Sef7. 126. As to the ſecond Particular, viz. What Certainty is neceſ- 


- 3 Keb. soy, been * quaſhed for. an Omiſſion of the Names of the Jurors in the Capti- 


1 Sid. 140. 3 Mod. 20. Keb. 629. pl. 112. 329. pfl. 66. See 


. 1 Salk. 371. pl. 7. - 4.2 Rol. Ab. 83. pl. 10. 2 Keb. 450. pl. 61. 6, H. 4. pl. 4. . 2 R. 3 11. fl. 5. 
Vide Kall, Eat: 353, 66. 1 Saund. 249. * Vide 13 H. 7. 20. 4. 2 Keb. 3666. 252 
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2e zz. cheſe Words have been often * over - ruled; I take them to be! obſolete at 


16 this Day, as it ſeemed to. be lately ſetiled between the * King and Ei 
82, 247. this Day, as it to. be. lately ſettled between the” King and Haulint 
pl Wn, on a Convittion of Deer-ftealing y 3 mk og 2 
Pumas „ 123. But it eems generally agreed, * Ties if abs Spes e 

685. fl. 38. Indidtment, at a Seſſions of the Peace, do not mention before: whom it 
284. 375. Was holden, or if it ſet it forth * generally as holden before Juſtices, with. 


before Juſtices of the Peace, &c. without naming . of them, or ſhew- 


1 u 


2 Keb. 580.” ces ad pacem in comitatu pred? cunſervand, omitting the Word Mur, 


aasee, ſetting it forth as taken ad magnam curiam cum lera temtam, is inſufficient, 
» Keb. 355. the chief Reaſon whereof ſeems to be this, that ſuch a Caption rather im- 
pl: 58. ports, that the Indictment was taken at the Court which had no furiſ- 
Fabel >: diction to take it, than at che proper one; for it ſeems to be er 
Indiament, that it was taken at the Court- Baron, and mentions nothing in Relati 
76 . to the Court. Leet, but that it was holden together with the Court- Baron. 
j. And agreeably hereto it is ſaid in the Year-Book of 10 Edv. 4. 15. that if 
s 1Sid.-367. the Caption had been. ad magnam Curiam & ad letam, it had been ſome 
3 Mod-152- Senſe, but that cum leta bears no Senſe. From whence it may be. argued, 
% ? that if a Caption ſet forth an Indictment as taken at a Coutt-Baron and | 
10 Ed. 4. Court-Leet, it may be good, - becauſe the Court-Baron having no Man- 


ment; 34. Juriſdiction, it may well be intended that the Indictment was taken at 
Fix: Inditt- the Court-Leet, and not at the Court which had nothing to do with it. 
8. F. C gs. 4 firtiori therefore, if an Indictment be ſet forth as taken. ad w/; fran 
Letter C. pleg, cum cu. baron tent, it ſhall be intended to have been taken at the 


F. du. 95. riſdiction of ſuch Matters as well as a Court-Leet, but in a different Manner, 


Salk, ss. Sec. 125. It hath been adjudged, that the notdettiog forth: in the 


Caption of an Indictment taken at a Leet, whether the Court were holden 
by Grant or Preſcription, is holpen by the Multitude of Precedents. 


16. ſury in the Caption of an Indictment in reſpect. of the Jurors by whom it 
wWus found; it ſeems agreed, That no Caption of an Indictment whe- 
6H. . ther found at a Court-Leet, or other inferior Court, can be 12 
Fa, 4 Without expreſly ſhewing, that the "Jurors who found it were the 
Ci“ = County, City, or Burgh, or other Precinct,, for which the Court wa 
677. pl.6. Holden, and that they were at leaſt * twelve in Number, and alſo, that 
f. 48 50. they found the Indictment upon their Oaths. Alſo, Indictments have 


F on; but there is a Precedent in Saunders's Reports of a Caption, ſetting 


Oro. Eliz. 654. pl 6. + Vide ſupra SeQ. 15. 6H. 4 pl 4. - 41 Ed. 3 3, pl. 36. 72 Keb. 676, pl 54, 
the Caſes cited to Letters, a, b, e, d,e,f, . and 


« 
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e „ ee 

| forth; that the Indicment was taken ket Gl 0 
| them, and yet no Exception appears to have been taken on this-Acrpuii 
many Indictments taken in inferior * Courts, have: been 
| want of the Words proborum & lyalium bominum in the Ca ption 5 but 8 
hath been often:over-ruled, as hath been more fully: men in t-4þ _ 

| the fixteenth Section of this C 2 Alſo many indictments in ſoch Courts f * 
| haye been quaſhed for Want of the Words >- Jurat' & omerat' in the Cap. * Kb. 266) 
b, and alſo for Wane of the Mun“ « adtune-& ibidew, before-the- Words kr Eb . 
| prat' & onerat' ; and alſo; for * want of the Words ad 5 nqurrendum pro dite pl. 100. 66. 
Domino Rege & pro cat pore cumitutus; and alſo for want of the Words . , 


ger ſacramemum ſuum dicunt, after the Words jurat & anerat:; and alſo fer "OY * 


| vprefling the Oath: to have been tb E pro corpore: ci hitatis f reædictaz * feb. 36. 
Ce the Offence ance in, and the. Seftions was: helden for a BU rgh, Er. e | 
Aut it is s ſaid, that in the Caption of an Indi ndictment taken 2 | 

| Bench, or at the." Grand Seſſions, — fn Þ 9% 
| ant, ſupply. the Want of the Wards Ge. Allo, it 1 5 
r adjudged, — — & aerar. adi 

: * Domino Rege G cer contains are ſufficient, without the 
| before corpore; and that the Addition of the rear man py 
rnd: does no * Hurt; ant th thr 19 e ofthe Werd fee 7 
um pro corpore cumitatus in an Inquiſition taken a particular Purpoſe —— 
A lr d e ve" 7 yang is not fatal, nene D = 
Word ſurat, for that full imnplies it. F 97 he 

Sf. 127. As to the ird Particular, vis. What Certiney is ne 
| the Caption of an Indie 
t ſeems ® agreed, that ſuc 
R 


ee as - 1 hoy. 479. 
| an ſuch a 5 in ſuch a Year o the oy deny ow) what „ 
| King ; or if it ſet forth the Style of the Day or Year in any.” Figures . 
Ye Raman, it is inſufficient.” [80] But it ſeems to be 4 „ Tbat 1 is aff, = Dom. Rex 
cent to. expreſs the. Year of the King, without ng that of the Lende rr 


| Mbit ems, that extitc atum for the Mat- «a tru ge 
. Fab exiftit is * Mal- e Hill. 3. 


3 
Kn. 128, . i. Seer 
= te e be fie rd of hs Pace wie Ch. 


which war ee forth the — as Ange, | 
+: Scfſions of the Peace holden for fuch a County, at B. ? without ſhew- is dd. 
* County B. is, otherwiſe than by A the the County into the 4 , 
it is inſufficient: Alſo if an Act of Parliament, whether it be: — 4 
Ae ot not, appoint, that the \Quarter-Seflions or ſuch. a 7 County +> 45. 4. 


be holden. at ſuch a Place only, „ wy" - hore, 
If the Plague, Ge. it ſeems, that the Caption OS Holy Corb 
ſen at any ſuch Seſſions, is inſufficien „ y * that it 9 7. 
Rs holden at bs * But it hath — That the e 
ich 8 \ * N {5 "Ys 1 Mod. 58. 
al 16 Bo 30 Mg 8 2 . e 1 4-41 


34 69. 
| Cro. Jac. 276, 27 Co. Elia. 13 9. 606. 8s. pl 10,61. pl. 5. * Dyer 
2 180 120. b. 184. 7 Vide Pc ph 208. . Che 2 9 12 n ee "WP; 


— * tion 
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r en 
e taken at 1B: bebe J. S. Corn pkg: 

*, + , . Liberty'of B. aforeſaid; is good? without cri e ad 

Fest. 129. As to the tenth general Point of this Chaps 8 2 0 Vjon 


5 eb | inthe Liberty of B. for it cannot but be intended; 
2 — ladd-wichi what Time after the Offene, an Indictment 
1 ve be Band: ir Tem hat before 7 Ed 6. nc cen Nchnbet of Wige 
1 2 Was requiced upon the Indiciment or Trial of any” Orinie'Whitever; for i 
2 ſeems to be generally agreed, that the Stätutes of 1 and 2 A Philip an 
S., Mary, 0 1. in ite the Order of Trial by the Courſe of the 
ro. Common Law, took away the Neceſſity: of two Witneſſes ti all Cafe 


| within thoſe Statutes from whence-it plainly ſcems to follow, har 2 
not required che Common Law. Its helden © indeed 


of : ; 1 : were 
i Te that by the ancient n Law one Witneſs. was not" Freak 1572 
K 78. 8 Perſon ef High Treaſon; and this is org hte provided oth 
2 God,” expreſſed both in the Old and New Teſtament. Büt grant. 


Hrs TIF > wide one Witnefs:was not ſufficient for 4 Convictien” it doth'r not fol. 
z low but that he mi tbe ſofficient for an Indictment. [$1] Alſo, becher 
5 — — Law might have in Relation to theſe Matters before the C eſt, 
64 e it ſeems to have been wholly altered long befefe the Statite of E. ' 6, 
Tot = I rather incline to this Opinion, fince I find it ſo little ' fan pported by 

_ .*_  the-Generality of the Author cited: b ei Edward Cole for the Proc 
4 | of the contrary, which wholly: relate either to the Proof of an ibn 
_— Z 364. or of a Summons in a real Action, or? of the Default of Perſons Tin. 
=. v. mon'd on a Jory, of other Matters: rather leſs to the Point. And as to 
1 | 2 A $. . the abovecited Paſſages of Scripture it may be anſwered; that thoſe in the 
s Ed. q Old Teſtament- concern only the judicial Part of the Jedi Law, which 


30-pkt bein "ſumed forthe Particular Government of the Feeiſh Nation, doth 
1 75 ee and that theft in the New 
* in otily. prudental Rules for the” Direction of the Co 


"ate Ee Thank in n ae introduced. by the Goff eſpel, and no 
way control the Civil Conſtitutions of Countries. To which'ma be added, 
That whatſoever may be ſaid either from Reaſon or Scripture fo + the Ne- 


TT. in Treaſon, . Holds as ſtrongly in 'other Ca 
and yet it is not pr etended, "er Hes is vr Ser en ay fc 


= rod Neceflity. in relation to any 2 True dür Treten. 
1 5 Sec. 130. But it is enacted by 1 Ed. 6. 12, par. 28. Thats Perſon # 
1 Penens, e ris of Day of February then next to come; ſhall be indifled, 


..' +  arraipned; condemned; or convitted Mente Tre Petit Treaſm, 

5 oy N les F Treaſon, &c. ay ame 67550 ht — Fe 
E= ee ond bei fim or Jo Sigh ith Vit 
; eſs the fame. - -- | 


; $28. 131. Aich it is. further Indcted 1 $&6 #4. 6. al. 
0 egen or Perſons after t be fr Day 9 June then net commg, ſhall 
 Inditied, eee 2 convicted Us attainted, . a of the Tres 


N — 8 4 be, wobich fbould after he Poebrateth," omitted,” or done, nh th | 
: E Offender or- 5 be thereof accuſed by 9 Towfil Aecuſers; wht 
| | d Accuſers at thi Time of that Arra na the Party accufe 22427 
5 Ve! then Iroing, Nail be 2 in Prin ke dre: 'the Pork 
e | ne mn abi have 10 ſay 2 
9 hy of the Treaſons or 9 —_— in the Bill of Inditment yy 0 
12 "oi the Party arr ee the... ons arraigned ſhall willing? 
; thou Lidl OPT Jame *. 4 10 
Bs SEO FRO e 7 
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| Chap. 25. ... Of 
| Kar. 132. But it is enaQte; 
| ter that Statute"to ù bad, aw 


102 & 2 FE Me. That all en 
er made or any Trea ſhall be bad 
and uſed only according to the due ws and Courſe of the wrt Law; 


"7142, AMIS ended e Ph/O8 Mes 5. a wh on 


Perſon 4 Perſois who" ſhall wh rev or \impeached of any of the Offences 95 
| entained in that Statute, or" any other * Offence or Offences concerning the 
Inpurring,  Contefeiting ar Forging of any Coin current within this Realm, 
ful os be inditted,” arraigned, tried, convicted ur attainted by ſuch 
1 and in fuch Manner and Form as bas been uſed and acciy fond = 
within the Realm, ines eee _ 


Bw. 6, 
ae eee e HEE. 


fink you 
h Offender or Offenders, e of > het but 
the Oaths and 72 mony of” two lawfu 2 5 bs, = 
1 me Oer: 148, or — AM to one, and the other of them to another + 


Ouert Aft of the ſame Treaſon, unleſs the Party indicted and arraigned, or 


hie, ſhall willingiy, without Violence, in Court | conſeſs the ſame, or: 6 5 


ſand mute," or 7 0 lead; or in Caſes of High Tregfon, fa premp- MY 
1 nber f thirty-ffve of the 
Keck. 135. And it 1 enacted by aha ſaid Statute, That no Perſo 


Ado whatſoever, . „ e -as ſhall be of deſigning, en- 


afination on the 0 1 King, by Poi- 


b iſe, ball 2 tried or 2 for any fuch Treaſon © EY "EE 


6 refed, or or Ms ion h Trea ſhall be committed or 
| 77 KT 2 eee Wales, or Town. of Berwick ö 


wor Tweed, unleſs the fas Indidt ment Fe a Griene. Jury with - © | „ 


| three Tears next. after "the Treaſon or Offence done and committed. feud? 
Fe. 136. But it is provided, nothing in this A frall any Ways © 
= to 1 Impeachment, or other Proceedings in Parliament, nor. to any 


2 Treaſon, nor 10 any Proceeding thereupon far cpumte in- 


5 bis 2 5 Gun, 1 Great 19 0 or „ ppl 22 1 98 us. | 
IL ry Sack. ee 986 


| Un des sans the Following Particulars den moſt comartable,.. 


9. 137. \ Boſh; That where the Statute of 1 4 Go requires, That | 
the Party be accuſed by two lawful Witneſſes; and that of 5 & 6 Ed. 6. 


That he be accuſed by two lawful Accuſers ; they both mean the very . SAY 
laſt. 25, 26. - 


A P. C. 
We, 138. Secondy, That . 8 d "Opinion, it. is not . HPC 5 
Rquired either by the 1; or 5 & 6 Ed. 6. That ſuch Accuſers or Witneſ- 58 8280 5 


ihe Thing, becauſe the Common Law admits of no other Accuſers, but #2. 


& be preſent with che Indictors in Perſon, but that they may ſend their u. 
Accuſation to the Indictors in Writing under their Hande, which wg 


Which ſpeak of this Matter do not expreſly ſay, that ſueh Accufation muſt he 25, 4 a6 
Won Oath, but ſurely: this cannot but be intended; for how can any Accuſer fees 

de fad to be a lawfal Witneſs, if he be not upon his Oath 7 But this is 
Gred by 7 JF. 3. as to the Treaſons within that „ 5 ſor it expreſly . 
rides, That no Perſon r eee ue den de 


. u. of two lawiul Witneſſes. 5 


— 


Vor. II. | Uuu ils l Se, 139. 
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& ſufficient even after their Death. Allo it is obſervable, That the Books #7: © 208. 


0% 


23 9 3 3 25, 


i pC. zo8, Who can only witne hy Hearſay — — ws bound Ld i 1 


+ H.H P.C.not a Jawful Accuſer within any of theſe Statutes LJ hr if this were. 
- 


Contra, Dyer, 
pl. 68. 
Var. r. c 

164. 


Bro. 


1 A 66, 
3 Inſt, 25. 


* Rem 40), 
| el. g. ' 


24 1 That all Trials of Treaſon ſhall from-thenceforth be be according 
: e the, Courſe of Common Law, doth not tale away the- Neoefliy of 


| : 12 $4, 
25, 26, 27. 
Bro, Coro. 


- $320. 
f Bro. Coro. 


220. 
3 Inſt. 24. 


© Bro, Coro. 
220. 
__ z Inſt. 24. 


| > Vide ra 
ſect. * 


enacts, That all Perſons accuſed of any Offences concerning the Impairing, 


i 2 Jo. 233. 
* 


Coro. 220. 
3 Keb. 68. 


„ ; 


991 State Trials ſhall extend to 1 Treaſon for 


8 as will make any Judgment w atſoever, given upon any Part 


Er ug, \Paſontine Ger to pl of an enormous or publick Nature, as P . 


134 


Z ignment, 
 ſervable, that 7 V. 3. is thus expreſſed, Unleſs the: Party indicted and ar. 
raigned, or tried, ſhall willingly, without Violence, in oper Cours confeſe the 


 _— 141.  Fijebly, That ane Witocls u one, ad another Wits # 
another Overt Act of the very ſame * Treaſon, have been conſtrued to be 


_ &ſbit. 


Fest. 130. | Thi gr 


to be allowed, nothing would be moge en A baby Caſe 
is one Witneſs, to get a ſecond, which Would totally Sake ts Pr 


of the Statutes in requiring two lawful Witneſſes, . 
dae ahh, 


Sec. 140. Fourthly, That the Words, unleſs the 
without Vialence, conſe the: ſame, in the iſt, and 5. 527 6. are to be 
underſtood © where the Party accuſed upon his Examination, before - bis 

willingly confeſſes the fn without Torture: But it is ob. 


ſufficient, within the Statutes of the 1ſt, and $3 6. eben expreſs 


Words of 7 V. 3, are agreeable hereto, 
Sect. 142. "Sixthly, That the Statute of 18 6 Ph G Me. 10. by en 


two Witneſſes upo n an Indiftment, required cb 1, and 5 H 624.6 
becauſe the Fndiftaene 1 is no Part of the 1 Trial, t ig more-propetly the Ac- 


cufation to be tried. - 
SefF. 143. Seventh, „ That the faid Statute. of 1. @-@\Ph, & Madot 


not extend to Mifprifion of Treaſon; but this is expreſly. provided for by 
7 W. 3. as to fuch Treaſons as are within that Statute, and therefore there 
muſt be two Witneſſes to the nm enn 


Miſpriſon. 
$8. 144.  Bighthh, That * Petit Tresen in Vlg, de il, 
& 6 Ed. 6. and 1 & 2 Ph, & Ma: 10. but not within\the Ih of . 


from whence it follows, That two Witneſſes are required to the Indi 
ö ———— 


even upon the Indictment, if the Paaty, upon-his Examinaton, con- 
$28. 145. Ninth, That the Statute of 1. G 2. Ph, & A., Ii. which 


Counterfei or Forging the Coin, ſhall be indicted and tried as at the 
Common 5 hath been conſtrued to extend to Clipping, and all other 
Offences in impairing the Coin, which have been made cs 0: 
ſaid Statute of 1 & 2 Pb. G Ma. From whence it ma 


2 
That the Statute of 7 V. 3. rd nerd rhe, 9 bad in fa 


nnen eee other fich Treafon or rning 
2 55 As 10 the cleventh . Point of this Dy 
an 


| Skank for any ſuch Inſuffici "at in — Aug 971 5 
he Daten aro; — ar 0 0 
bound, e debito 3 ie, to quaſh an Indictment, but may ob * 
t either top or to demur to it: And this they 70 


Toren Sedition, — Rr Rm RAT? [1b 


A 


Ll 


. 8 
lte Nature. Neither will the 


Indictment ern TY 


the C rt -— . * 
Certiorari, if 4 Recogniſance for the Trials of it © hath been forfęited. 
esd. 147: Alſo it is enacted by 7W. 3. z. That no Inditment or Hi ob 


Treaſon, or Mi iſprifion ther eof, ( only Tndiftments count | 198 
they Seal, Sign or Si e Te . 
be quaſhed .on the Mation. o er his ke of | 


concerning the ſame be taken 


ad made” in PEE SE Fd Ack ho br 


| hr, is Ono 
| i hints 


ball wa _ 


Evidence given in open Gourt-utan 
— Miſpelling, | 5 5 

be a Cauſe to flay or arreft 
a7 Judgment &roen upon ſurb Inditfe = 


| Manner, and nv other 2 as ' this Ig 232 3 _ 


L. 148.) It hath been ſeftledd op hc i, duty ts 


[ok Pony oe es Sh Fla pleaded. r 


wad, That e never e 


| this was Fain iy ng F Saſs wherein 


7] POET re ® common. Perſon,. but an at. A l 5 
1 the Court ſeamed 10 be. King e 


liſnoſmes; or wrongful Addi 
of the Book to-ſhew, how be vis 


8 


15 
£ + 
* 
46 
2 
4 
wie 
i 4 
* 
: 
— 
12 
„ 


4 
7 
2 
Wy 
* * e 
: 
C * 8 
< % N : : 
ö 1 

£ > 8 


* 


266 


And firſt, 2 K 
5 vour to thew, AR 


e bop _ 6 8 | 
85 2. What ou ee eee 
5 "36 den ee hath fee del y Sau, 


| firſt. of theſe Particulars.” . To what Caſes f FRY 

| Sf 2 | 4. goes been holden, That the King ſhall- put no * one 
« Thelo. B. 1. Ang 4 ly to another, without an Indie. 
Ch. 4. Sec 9, to anſwer for a Wrong done rincipally p 

10, 11, 12, ntment, but that hie may do it for a Wrong one 1 
23. 1. mem G. B . do not find this Diſtinction confirmed” ih 3 
Pioch 336. to himſelf no Berks 
Fitz. Action ence, for it is every Day 8 P ractice, 2 cable 5 aka the * aa 
— to proceed by Wa ee of the Cen- Oe 'for Offences of the 
_ * SeethePre- ney. General, Or O g 4 you Man or 
ankle of 4 Kal for Batteries, Cheats, Seducin young 
M2 Th 1. WG their: Parents in Order to marry Bo 8; Sung 
255 ſent; or for any other wicked Purpoſe ; Spiritif _ 10 85 and! Sub 
tw 116, Plantations, Reſcuing * Perſons from legal 9 — pur 
* Sow. 110, rtations, e be bee ae (HAIG? ee 
„bbb Fe g fg 
| Shiv 6 _ le, to be ſworn on a Talg) and other 5 
pre; 5 bribed for e pony. priv , Parſon, as Wen # for Offences done 

n ri to , 
L 14 E N (as in- hot ROY Rep g Hi g Highway or or wr 
m River,-& 

3 Keb. 101. ſtructing them, 3 —— the King 80 N iber 
1 Ley, 257: we whe from "a without his Authority, Se ng 

1 Sid. 387. his Writs, - Uttering Money ad Contem lecti 
5 Mod. 221, JED 1 } Impriſonment- on a Proſecution for à Contempt, neg 
1 8 King's 'Commiſſion to the Op- 
Ear. 39- to keep Watch and Ward, Abuſing 7 the King's 

39. p Wate R to 4 1 of Matters 
Skin. 8.“ rewe of the Subject, making a Return 
own 


Offerices! againſt the Publick 
432. er 46 and in general, any other © i 
Raye: 473 Good, or againſt the firſt and obvious Principles of 11 855 e "and omm 
*Raym, 474: H g N 
Skin. 47. one 


it ſeems, n Ri ſuc an Information, 
om n. 531. Det. Alio it { 5 That of Commor ht k 0 
Show 109, ar 2. A in the Nature thereof may be brought for Offences again 
110, 113. 


ot, unleſs other 
. tutes, whether tity be mentioned by ſuch Statutes or n i 
e 208 urns $5 panes A be particularly appointed, by which all other 
342- ded 
n 09 That ſuch an Infor- 
in | br Re hot find ie oy mh of Treaſon. 
Salk. 78. mation will lie for any Capi e, Wb t to be the Form 
3 As to the ſecond Particular, viz. t ough ici 
(Ks m. 417. Seck. 4. Ha 8 Chapter of Indicfmenti | 
| 5. 174- of ſuch . mec at mir wu, Ar . 0 } ſhall a 7 
g de den the Princi 2 n differs from an II- 
, Ke this Place, That ſeeing an Informatio ch 
an Informs- take Notice in th NY OL It by" the 
1 Saund. qi ctment in little more than 8, 0 ; bur is only the All 
RES Men, and the hens is not 0 found 
Show. 118, 


e Show: x1 418, 
7 Raym. 334. Show. e 4 8 18 ? Show. 112,016, * 4+ 


yy. Mn 116. " * 'Salk. $74- pl. | & ſupra Ch. 35s 
| 5 1. For 17 Wits A 5 1 58 e 
K * * . ee * ; wok OY 


* le * 


* 


5 8 75 


ö di Offices who Sete u, Sage 

— IE. +. IT 
| F . ork pegs.» » 
the one, ſo, muſt they be preciſely alledged in the other, and not by Way 


e Yet jt beck been adjudged, "That ber an ig. 8. 375. 


| formation of Pe was drawn in this Manner, Memorandum grad A. RH. 
Ge. dat Curie bic intelligi & inſormari quod Ter mino Sancti Hill, &c. in 
Jutulis Sg i vis That ſuch an Action was anda Trial 
| had thereon, c. Et quad the Defendant, at ſuch Trial, took ſuch an Oath, 
| which was falſe, Gc. without adding before, ſuch Mention of the Rig Oath: 
Er ulerius dat Cur. bic intelligt ; —— lata Paoedbubs ths 


Information is as ſufficient, at leaſt after Verdict, 2 if abs Wunde ee % 
added ; and it muſt be confeſſed, That this is the moftreaſonable Conſtrustion, 35+ 


| {x how can it be-intentled that it could be contained in the Record of the 

Trial, That ſuch an Oath was taken at it, dr that it was falſe ? 
| $24. 5. As to the third Particular, via. How the Law concerning ſuch. 
Informations! hath. been altered by Statute ? It is recited by 4 & 5 Will, & 
Me. 18. ET I Ne Dl arr Yate, than 
| . e in their 
in all the - 


re Nolle Proſequi entred ow ' them, they hed no Nene 
gain fuch Informers. And t it is enacted, 
By of Os in the Year 1693, Ort he rh, rake ed 
Cart of King's Bench, for the Time being, ſhall not without: nh 
| 2 e pen Ort, ch e, recriue, ar ra wm 
marian 0 es afore or '1 Proceſs thereupon, 

N ee Hoder taken, or ſhall have deli vere- — = * 
| Jn or Perſons procuring Information, to be Gited ＋ 74 
| bs, ber, or their Abode, Title or Profeſſion, to. be entered ts the Pioimile 
Frjes eraigh whom frch, formation or Tyfirmations, is, or. ard tt hex: 


eld; ar Fer 


Ss the 2 any 


ed to fate 


Os and 
n, procure te ani oe ies if ue 

- the Defendant or Defeudants, or in Caſe 

ire 4 Nolli Proſequi #0 be entred ; 7 4 _ 

King's Bench is authorized to qward the 


. . „ bebe ck bo 


anors, and = 


ounds, 2 be, for 2 of 
quinn te bor 


725 I 


vi — 
pe 


©. STE 


pl. 19. 


Milt next after the ſaid Coſts taxed, and Demand made ther 
5 n, ſtall have the 


- whence it follows, That In 
main as they were at the Common Law. 


0 before any Recognizance 


M 


„ Salk. 376, in the Nature of a 
| Gk. 50g. 
R e only as are of an inferior Nature, like to thoſe 


or, r 


ſonable Cauſe for the Proſecution, the Court 
tion; and ſometimes upon 

who cannot be ann, ſerv'd with ſuch Rule, as eh 
| theinſelves, Se. 


dhe Proſecution is 10 try a Civil Right, as the Title to Land, Gc. v which. 
is not yet determined; or that the Complaint is trifling, 


ä doch l. 
formation 1! be tried; Pull at the Trial of | fan 1 | 
27 Record, That there was reaſonable Cauſe” fur e . 
. and in caſe the ſaid Informer or Informers ſhall not wow three 

„Pay to the 
nt and _ 
the: e of - the Jaid' e Lack ne then 

Therelinto. * N : 


Seck. 6. Mani eee Ther w hereof ſhall- mater; a Sr. 


faid Defendant or. Defendants the ſaid Cofts, then the ſaid Defend 


| ene to extend, to 2 otber Information than fuch as ſhall. be bxhibited js ＋ 
Name of their Majgſties Goroner, or Attorney 


in the Court of King's Bench, 


e hot called the "Maher 97 the Crown-Office.) From 


for 'the-Time' being (c 
tions „ 6/92. In 


Tor the better Underſtanding this Statute, 10 dall en 0 wour to how, 

| x:4Aihetheri it W to all Kinds of Ulme . 
8 8 2. In what Caſes the Court will order an Information to be file: 
aut the Party may be relieved againſt wan e 
ven. hs 


4. eren e get g ſhall | have Coſts. | 


bak Set. 7. A t the firſt of theſe Particulars ſad ne That thi 
Statute extends to all Informations -whatſoever -exhibited by the 'Maſter 
of the Crown-Officez/ and tho! it may be objected, That an Information 
Marranto, being a proper Means to tty a Right, 
is not within the Meaning of che Statute, 5 hich mentioning -Treſpaſſes, 
Batteries, and other Miſdemeanors, may be reaſonably conſtrued to intend 

ed, which. are generally wrangling and frivolous ones; yet ſeein 
e and therefore ought to be largely conſttwed, und 
ſuch Informations may be as vexatious as any , and always ſuppoſe 


an Uſurpation of ſome Franchiſe, and every ſuch Uſurpation is certainly 


_ Saur. 9. A8 to Fray * eee ee tn what-Caſes'the Cotrt wil 
order an Information to be filed: It ſeems to have been the general Pradtice 
not to make ſuch an Order, without firſt making a Rule upon the Perſon 
e e of to ſhew Cauſe to the contrary ; which Rule is never granted, 
n Motion made in open Court, and ed upon Affidavit of 

2 iſdemeanor, which if true, doth: either for its Enotinity, or dange- 
tus Tendeney, or other ſuch like Circumſtances, ſerm proper for the moſt 
283 Proſecution. And if the Perſon upon whom ſuch a Rule is made, 
ing been perſonally ſerv d with it, do not, at the Day given him for that 
Purpoſe, give the Court good Satisfaction, by Affidavit, that there is no revs. 
generally grants the Inſorma- 
ſpecial Circumſtances, will 2 it — thoſe 


«© Se. 9g. But: if the Party bn es ate 
Courtia tſonable” Cauſe againſt ſuch Proſecution; as that he has been 
before indicted for the ſame Cauſe, and ac or that the Intent of 


vexatious, Of 


> 4465 wang * ie che Court OO 8 ” 


NK... * 


_— 
_ 
— 


L mend 


r Iv” er ww 


| that it hath been acquieſced in many Years, without any- Diſpute ; . 
| that it depends on the Right of thoſe who voted for him, ; which hai 5 
bot been yet tried; or that the Franchiſe no Wa 2 concerns the Public 5 

| (4 all thoſe which relate to the Government 0 


cor that the Election, by 
e Menon, "the Court w 
| mation, unleſp there de ſome ' particul: 


: Rules. + . A; 1805 CI7%. EX? 1 1 iS 


| led againſt: Procefs iſſued inft. a we any; e iven, | 
LEP 1 e 
eee e e 5 he Die Ne BN "EY 


| {tall obſerve,” Mas pron 
. II. Hot That if the OT N EST br De 


Gar is uthor ard 5 gibs fd Cy, der, wile the Pads 


| quence as to be tried at the Bar, It may reaſonably be intended to be 


| of the Purview of the Statute, which was. chiefly defi ned againſt | * 
| and vexatious' Proſecutions: 1 F | 


af them found guilty,” thoſe who are "acquitted cannot 8 ' Cafts I Wäh- Salk. _ 
| {this Statute; and this Is agreeable to the Conſtruction imade of the Sta- r. 5 


ene in in doch ie Caſe, could recover. Coſts before the "Statute. of 


ts the Proſecutor” $ Folly not to apply "+ N e GHHIVO 5 
| 1 £ | 5 | To In t . 14 To + S 


SST 


45. 


Beese 155 Nag r 8 O e rande 4 oY 
Franchiſe in queſtion had been already A on a . 5 br 


2 , _ 


— 


a Sorporation, or 
klection of Members of \Parlia . and Fairs, and Markets, e. 


— 


| to do) but is 'wholl of. 1 0 * Nature, as 4 Cony=warren, Ofc. * Vide Salk, - 
- i . n 18 * 8 ei, Gerd Rate 


riot grant the Io 
"and." extraordinaty Circu 
ſances in the Cafe, the \ Determination "wherevf" being. wholly” len 
de Diſcretion Jof the- Sou . Well evine Under an any cer 


"_ 1 . 


beck. 10. As to the Wird | . "How the Putty 8 


to the Statute? It s that ay move 


1 "> 


As to the fourth Particular, . Where the Defendant Mall haye 


lat cin hive, at wAbS this Statute; for. the Words are, ls thy «Clerk's Calo 


before whomthe Kere 9 
) 7 berti by u 


firmation ſhall be" tried; hull "at the THal. in open 


| ard, that there was 4 reaſmiable Cauſe for exhibiting eb Tifor mation. Which - „ 


v moſt naturally to be underſtood of a Trial, at NV Print; and it would 1 


| te abſurd to ſuppoſe, That the Statute int e 8 93 5 
| Bench, at a Trial beſdre themſelves, ſhould make a Certificate to thi 5 1 


ſches: To Which may be added, That where a Cauſe is of ſuch 7—— 


8. 12, ee That ir were be gyenl Deca nts, "ang any. 


. 


hats which give Coſts to Defendants in civil Actions, by Force whereof | 


* 


4. 13. Thirdy, That i hach bern adjudged” In te C 7.0 
theſe Words, % of King's Bench is authorized to 2 
r bis , where the Fudge "who trier an Ty or mation, does not af . 
there — hot emal: "Cauſe for © the Information, 
* Court is bound of Right, in every ſuch Caſe, to award then, f. 2 
® Acquittal were upon 'the Merits, 'or only. 7 Slip in Peer Form, 5 
uw howſoever notorious the Offence ht be; . he 5 is au- to Anne, - 
dried by Statute,” to do a Matter of Zh be | He OY e 
Circumſtances, it has no diſcretionary Power of confidering, 2 e 


£0 do it, or not, when a Caſe a 1 to be within thoſe Circumſtances. 


To which may be added, That Statute being general as to all Caſes, 9 
ein the Judge, who tries the Information, doth net a reaſonable 1 5 


Gus, frems to imply, That it Alf . 6 Tock Ne A fe Us 
Prpoſe to confider, whether the Proſecution were reaſdhable or not, and 


++ 


* 


* =, vY þ 


ee | 
10 and for th prep 
Tx tes Palatine, or 
3 Re ne faid Cotirts re 8 
= _ _ 

3g \ i fo „ or profe 

ub 7255 e e 
intruding into, ar 
. and to 


EY, 5 7 — nay 

e lawful} 7. nab 5 3 Loops to — — 

| wma againſt ſroer in order ta try their reſpettive ery _ 
"Kt wet _ Offices | or e ind 0 fc Perſon or Perſons, . 
tian or Informations, in the e n 4 or y- 

N fecured, fra all appear and plead as of ow ame Term or 5 4 7 in the (604 

mation or Informations bal be filed, unleſs the Court, where fuch Informatim 

EE further fy fuch. Perſen.or Perſons, again whon 

25 Dr 7 ah 15 bed ts ke ad; and: fe 2 Pe 


. Perſons, again 8 any 10 ar mation os bones, in 
1 7 5 Larue in any of the ſaid 
adjudged gau of 
127 72 
1 ſaid C rely, as well to give ff 
gainſt ſuc AG "od arte of and front any of jad of 
ces xs N es, as to. fine ſuch Perſon or Per ſons, paris for ys or 
0 And alſo to give Judgment that the Relator ang. in ſuch 
| Lk fey hrs or their Colts of rb Proſecution; and if i 
F in ſuch Information, 


ment ſhall be given, Dolls recover bis or their 
£2 fuch Relator . or els Lage Cyſts to be levied 


the Antendmen 
| fo Information, 
cs tp 


21 es 2 


Fe Wo at 95 Statutes 7555 
| Nature of a Quo Warranto, an 
| * bo Aﬀ mentioned. | 
= - 72 el keen in the ſecond 
vp 5 Kan ie partly the Suit tae 11 odor hae 
1 . which e an Information gu bam, 

. Sports ow As on cs Th ct ton 

et ee wes. „ e A 


| 4 N * g 7 3 N OS.” 2 * $ THE. was, 8 
— pe N * JI he". 2 1 3 x 2 — 2 7 ERS COA TERRY FOOTY va 
= * + ns, A. * TE: * 9 W IB E * * S 9 oO r = 4 * 2 os 5 e 2 N IR ? 7 b. 
* 1 - q * * * 3 . c 5 er: ls A Þ 2.35 Ie Lhe — DIE 24-4 R ; ROLE n 2 k . ”_— , _ | 
* _ 2 * 2 7 * 3 7 C * o 1 D Cry * * 
A _ * Y l "4 $a; _—_ 2 % - \ a \ 4 , « 2 5 ict f A N 
4 d a OT pal * 2 I E 3 - * 3 ; ORE 7 . 1 \ = * 4 4 5 IF 1 b K 
= =” 9 I I SE * „ e 2 . | 53 | ” 
* * 3 Dy > ' 2 1 5 - - # C 
o 7 * = N R . : p: , 3; 
- 5 * * * < 

oy a ” , N N . 5 


ee 


| Gap 1 F | TOR; PETS 9s N . 85 ' : i ; fe hg 1 
6 Who at | diabled: to bed ch! 2658 1 oh, 8 wh, ON th | 5 
7. Tm may n wy e 1 5 A . . 
8. Whether the Informer or Defendant ma appear Anorney? Nu 5 
5 ln what Caſes there ſhall be Coſts. y ; 
10. Whether the Defendayt Ny ge his Law, or take 0 1 5 
2 Pratection? S >: 1 . þ 
11. In what Manner the Defendant is plead to och an Inuit | Wat 
7% 8 . By whom the Replication hall bs hag: W b af 
| x was Mane nu tate, e wh ll: 50 | 
$ 


$4 LT al 4 Die oy IT, 4 
It 14. Wks the Verdict may be ound as 60 Part or . nformation EE | 
r. againſt the Informer, and as to other Part for hm. Min 
tz. What judgment on ſuch an Inſormation or AQion is PEPIN 25 45 9 1 r 5 
106. Whether the | Penalty « 19 PEI may be"compounded”” 7-6) 
1 een en 3 E 5 ö WIUBY, Ys CAVES en n . 8 
r Dis 21 n dee $3 Sbulgan d 1 9 1 : 
$9, 17, An wes Bit of thts: Partoulurs, wie," In OW n 
emation or Action gui tam will lie; I take it for granted; that 'th 
le on 00 Statute | which prohibits a Thing as being an immediate "Offence 128. | 
zinſt' the Publick in general, under a certain Penalty,” unleſs: e 
Whole, or Part of ſuch eee to him who will te hy 2 And. 45 
i; becauſe * otherwiſe it goes to-the King, and nothing eam be dent nded h e d. 
by the Party. But where ſuch Statute: ves any Part-of fuel Penalty to 159. 149. 
lim who will ſue for it by Action or Infor LS: Toke ee Fa, 
ki at this Day, That any one may bring ſoch Action, or Inforration,s 5-906 
ad lay his ** LAY „ 
Doing or Omiffien 


pro . "And i 0 (rag 
2 King i is to have Quere 1 Sid. 
Run on nan o — «if Action muſt be fo laid; but „ 
mere the Defendant is only to be amerced. But I much 2 Whether i gag Eve. 

ſis be a good general ſettled; Rule in Relation to this Matter; dee in an geg. 
ion on the States of Hue and Cry, the emen de op de 

Merced; and y yet ſach Action may certainly be laid tm pho Domino Regs > Raſt, Ene. 


Nan. Allo in Actions, which by the Common Law a Man may 7 D 
Ay Downe Rege- quam pro . as in thoſe for Injuries ths: Partys z ; 
nd wit W e King, lar where's 0 Judge refuſes SOIT * 


te Reef ef ke King's Pardon to'a-Prifonee, unleſb ie will gie l 15 

nd e Bribe; or where one makes a * Refsong of one talteit'oft's CB. ha: En. | 

dern at the Suit of the Party, or the Sheriff" ſuffers one taken eg, 5 

u fich 2 Capiat to a eſcupe) the Plaintiff is * aid to have lie Electien e ed 
hy bis Aon his Way, but not to be-competted ſo to do. Te which may Hel. z, “ 
＋ chat che Plaintiff" cannot ſo lay his Action for a Common Tref- . 55 

E er therein. the Defendauk is co be; fined; Foy 11 


d Ne Ab. t. A. pls. 1 Rol Re 19. Cro. „67, 84 * Ve 
Ny . . 41 th : * 2/1 N 15 


* 


wt 


- ee e We d ae 


4 
2 
* 
, 
9 my 
* 


Ent. 

«Fre. 
both 
\ Ent. 


5 


A 


5 


"ii 


ö. 6. 


A. 233. 
1 2, 13. 


Ex 
ES 15 
0; On. 559, 


or 


1 


| 8 Kar. W] 


22 
. Cro. 221. 
Hetl. REA Is, 


the conſtant Courſe of Precedents ; but on the contrary, many of theſe 
the Statutes againſt * Forcible Entries, and on the Statutes 
Diſtreſſes do not lay the Action tam pra Domino Rege quan 3 e and 
yet there are Au ities in this laſt Caſe, as Well as in th 
the Defendant is liable to be fined. But the Caſe of an; Aion on 2 & 
2 6. 13. wherein it ſeems clear chat it is.not heceffry to lay the Ain 
am pro Domino Rege quam pro ſeipſi, does not ſeem to come up to the 
883 becauſe it is enerally holden, that the Defendant is only amerce- 
able in ſuch Action, bei in Nature af an Action of Debt, and not finable, 
as it is faid © that he may be in OR e or Information grounded on 
the Contempt of the Statute. 
_ Set. 18. As tothe Grond:Bartioular,. Fra be Pon 
of ſuch Information or Action: Having in the precedent Chapter Sd. 92. 
endeavoured to ſhew. that there is no need that ſuch Information or Aion 
conclude coritra pacem ; and in Se, 95. Whether it be neceſſary ſor them 


- to conclude in contemptum 3 and in Sef, 100. That they need not re- 


cite the Statute whereon they ounded; and in Sections 101, roa, &c, 
What Miſ-recitals of a n will be fatal; and in Sect. 110, 111,” Ce. 
How far it is neceſſary to bring the Caſe within the very Words of the Sta 
tute ; and in. Se, 116, 117. . it is neceflary to conclude cuntra 


132. jana Statuti; and in Sed. 115. In what Caſes: one may have Judgment 


ne” * 


8, 631. 
Kane, 


x dee Jac. 


| 22. 368. 
2 5 366, 


1 1 Abr. 
| Cro. 8 


5 en 


on a Statute, in an Action brought 3 e e 
obſerve only theſe following Particulars: s: 

Sect. 19. Firſt, If an Information contain ſeveral © aſt a Sta- 
tute, and be well laid as to ſome of them, but dees a5 to reſt; the 
Informer may have Judgment for ſo. much as is well laid.- As where the 
Words 7 Statute are fully purſued in the Deſeription of ſome of the 
Offences and not of others : or where ſome of the Times that the Defen- 
dant hath offended againſt the Statute are e - with convenient Cer- 
tainty, eee eee where it is alledged that the Defendant, for 
eleven 2 and more, from 10 September in ſuch à Tear, unto 9 
Were in the Vear following, uſed a, Trade, without having been = 

wack e. or was abſent from Church, Ger in/which Caſes 
be given for the eleven Months. But if the She Time be bed 


> Ry ag that the Nefendant was an Offender eleven Months, from 


. 
FT vo 
Th a 


iy N Le 
> 262. 

Lo 2 (AE 
; Com. 77 


85 pl. 36. 
a 


6 well as the Party, as been more fully ſhewn/in'the 1 
2 there is a Precedent ar fuck an den Ng ie dhe 


11. 
pl. 20. "Bro. AG popular, . Long into Ed. 4. 11 b. 118. ©. See Raſt. Ent 686. Vn. I. 427-844 
4 e ee 75 


the firſt of Nevember in ſuch; a Vear to the firſt why roy, er 
7 is void for the Repugnancy, as hath been more Ahewa, Cþ 
Self. G. . 3 a R 
Self. 20. Secondy, — ted ae this Day, That is 
che Election of him who brings an Action on a penal Statute, which give 
done Moiety. of the Forfeiture to the King, . and other o the Infor, 
either to have a Writ againſt the Defendant, Quod reddat * Domino Regi © 
A. B. qui tam, Ac. quas eis debet; or to have it in this Form, Quod Reddat 
4. B. qui tam, &c. guat ei debet.. Alſo it ſeems to be ſertled, That whe- 
ther the Writ be in the one; Form, or the other, it is well purſued by a De- 
claration in the Name of the Plaintiff only. * Alſo it ſeems to be doubt- 
ful, Whether there be any Neceſſity that either the Writ, or Count, in 


any ſuch. Action, do ex » 8 it is brought by or for the King, 1 
Section; 
s Name by 


; 4. B. gui Pro gen in lue Parts! ſequitur.. But. wears — * 


* 


4 
3 * 


261, 264 Fang 14 585. Co. Entr. 371. b. #5 Y 


* 


; Bo 3% bg > 
1 
1 


3 5 


n "#6 1 18 ud: 12 4 a 
5 « 3 © >: 
brought on: aims __ 


: 2 7 
1 1 7 


Informer, qui tan, &. and ſometimes they have no 369. 4. 366. 


ich Clauſe where the Penalty is not recoverable by the Information, but Co. Ba. 


mquires a ſubſequent- one, grounded om the Convi tion) alſo, - Gmetmes Nn 


! Anſwer to the Informer, u fam, Ge. only; ſometimes ( to anſwer Gen too, 5 


im Domino Regi 


| #1 271%) 


. quam: A. B. qui tam, Sc. and * ſometimes to an ſtyer b .. 
. eee 


| hag is inſufficient: Alſo-it hath been holden, * 1 


E Information make no Demand at all, or demand more or lefs for the f 


| tan appears to be his Due, it is inſufficient as to bim); yet per 


| ty be good as to the Share of the Forfeiture given to the King. Ale cw 
thath been ® adjudged, That it is ſufficient to demand the Share * the N a 13 


vbere the guuntum of the Forfeiture depends upon the Finding of the 
9, 35 it does on the Statute of Furęſfalling, it hath been 
| bleave a Blank for the Sam. Alſo it hath been ad; 


Alſo, a. le Sate, ; 
Ju- 4+ | 
adjudged ſufficient *7 


Hi.» 
WOOD « 


| tif; becauſe 
v be a general Grievance to 


rer 

. 22,  Fourthly" I ig enacted: by 18 Elis 
Kaumited or received to fu ſur 

n Statute, but iy Way of Information or original” Aion, and nat utber- 5. 


Foe. And it hath been ad 


. 'F 1 ; , : l % 13 a 2 
= a ES * 8 ; * a * I % A 
| N 660. * 1 Rol. Abe. e 9. 
Pe. $66 pl. "+. Noy v0, * Kol. Abr. 337, pl. 8. 9. 
4 . * + % m 4 4 . * 4 f * * 


* 


7 N 5 4 


againſt any 


Par: 1; none ſhalt * Cro. Ca. , 
(Perſon or Perſons, upon any pe 99193" 


That no Popular: Action, fince'this Sta- I 166. 85 


In | it 


_ 


— os EET e 
| idt ment: in the profier County, be 


$36. pf auly take Nugos in his Place where: a Statuite-limits-Suits by an Io 
CN Tapes one may: by Conſtruction. þ 

16h Law, exhibit an Information in the Exchequer for dhe whole Penalty f a 
ee 7b, the Uſe af the King. h 
We, S ac. As to the fourth Particular, uu, In what County foch be 
6 8 mation or Action eee It is enacted by 31 Kl. 5. That in « K 

| 72 Vs o. Declaration, or Information, - 14 aucb N of Recor 
4 © ar bad. in Reſpect of their 7 rw Raw | 
"on uſed ito exhibet Lee, or 2 25 h 

o | wt 3% Bp. or Hay, or | +4 « 4 
15 nt be laid in be in any County. but , — 


— — 
8 — —— * 5 4 , « 4 i . 4 : 
- . 
2 : 1 kh 
1 r . * ba tg IEP | 4 
*. * : . IN 4 9 7 . 2 t 
* * 
* 8 * 5 2 
u, is 1 1 I - CS 
WV „ 4 Baer v 
% M — I 7 ; 
* 


"* 


e eee ede e 1 ſee not . 

Z . 1 17 —.— 5 —— 
ill or continue in rt in were 

ther the Statute on which they. a __ 

. 


ae 27 — 77 ES 0 ſeems clear, 
11 434 fore the Fuſjices e, St. However it 8 That no 
e Bill or Plaint, by a Party grieved, * upon a Clauſe either ex eg 
en 8 l See of f K. 
6, 77. For it is exp wy; provided, Far: 6, That it fla ns, rgtrin on ge, 


ture is e by Statute, and not enerally..to any Perſon that will 
e pos meg — 
| 5 — cularly grieved- by an Offence againſt a Statute, ſues. for a Forfeiture. gene- 
„ limited 1 ſue for it, he ſeems to be as much 
4 CI... ny ee e ee ee, ene 
es. 818. Seck. 23. FHſiuß, In an Aden on a | Statute, wich requires ſome 
> 8 g 970 Time 1 — * 
ane ves by certain Acts, it is expreſly to 
Taue when the Defendant was admitted to his Office, and that he-neg- 
: 6s 1 © lefted'to nalify himfelf in the e a] ee e 
Hs. 18 aſter ſuch N 
bow. 337. Ser. 24. Stxthly, It is ſaid * That the Fact. is- ſufficiently alledged 
| aſter: 2 quod cum. in an Adlon a Statute, but not in an Information. 
5 4 Set, 25. As to. the third Particular, viz. In what Courts ſuch an In- 
:$ formation or Action may be brought: Having already, Ch. f. Seal. 33. 
e eee prove, that where: a Statute. te that a Penalty ſhal 
Wn be recovered in any of the King's Courts of - cord the Offence may ds 
1% indicted before Juſtices of Oyer and Ter miner, though not in a Court- Le 
V. S ox. er 'of « Pie-poyders, or ſuch- others, inſtiasted for-pecial-Purpaſs ; un 
n | intending under the next Particular, -inci 3 what Suits wa 
ec El. be brought in the Courts of Hall, on penal Statutes; I hab 


tbe Offence, was in Truth done : And that the Defendane may. tr averſe 5 
e That hong "Offence Langel, to be FRY was not yy” in the .. 


1 4 ** 
p CA 
* 


©» eS © 


E fin, the. Punt hl te bl, feln lin d 
| 3 * TAE * ͤ - 
"Je is furthey nated; Per y. That el Suits for da gd . 


es —— or. for nat having Bowes or Arrows, or: for ufe Fe 
Fade without baving been brought- 1 in it, ene be . and ven * 
| the Ceneral Quur ter: Sg 9 the Prace, or Ae by, 
| the Offence ſhall be cum or" aue e 75 ron 
| in the Aſfſes, or General . 


ke Pear "of 
where ſuch Offence ſhall ſhall be nec or in he Led whit LONG 
| N e er e 


67 he committed. an mn 


© High Courts ſhall not 


dame ; Vet it was long a very ——— 


v Information be 


= N * * = 
8 * W * 12 1 . 
: % - n * £ 
4 | 800 2 N > 
6; Re 18 SEN 
Ia 5 Br ltr 


83 
4 Py 
Y * 


in he ConſtruRtion of this: ane, the following CL 
cmarkablet Non N An 03 8 ; 
ec. 28. i By, That it ae ai judged, That the Defendant. 
ure no Advantage of the above-recited Clauſe, which appoints, That all 


| Offences eee, e Statutes ſhall be laid in the proper Counties, but *:2 4nd 11; | 
ah by Way of Plea'y 


and this Conſtruction ' ſeems very-'agrecable to che tes 
Purport of the aid) Clauſe} the Words whereof are, That. the! Ei 


| me traverſe. the County, bee. which-being tried for" him, A. if the Plaintiff 136. 


he thereupon nmfuit, the Plaintiff ſhall be barred," &c. But + P's 


| re, fred by 41 Jac I: 4. Par. 3. * i * 4 


29. Secondly, That the faid Clauſe. e to any Suit bal. 


dy che: one be thoſe" brough * 
[ty girls or y the © Attorney ee "brought by 2 


NSS erent. vu 


Ker. 30. Thirdy, That the laſt nk Clauſe, cenegrbings Sults: ** * oY 


| ung a Trade without having been brought up in it, Cc. which are ap- 
| jointed to be brought at the Aſſiſes, or Seſſions, in the proper County; and * 


ut in any wiſe out of the County, reſtrains not an Information in che Ow. 12 
King's Bench, or Exchequer, for ſuch Offence happening in the ſame Cqun- . ' 
y where thaſl/Courtgbabs: fitting for the negative Words of the Statue are Hob. 1 
˖ 


EW. ſuch Suits ſhall not be brought in any other Cdurt) but, That 


they ſhall not be hrou vn any other County; and the Prerogative ef theſe 19 
reſtrained without Words. "But where the © Ag 


dikece.is in u different County, uch Suite, e or an) 9 
\ut of the ſeem to 


debt or Information, in the Courts of — Wir 3 
waltrued to be 2 But this Point is now ſettled pi 


2 of the Seadute of 21 Jac. 4. as ſhall be more Ml 


rr blimnw ant Ange ai RO ang 
. 31. It is enacted by de mid Statute of 2 Fac, 1 8 Bur all 
bene Fe ee e mi ping rem ng commun 
or Pronidter' Ackion, Plaint, Sue? - 4 | 

bore Fic of the Ah . - 

wy, Fuſtices. of —— o in"their General m_ 5 
Varter. ee e eee eee KReriſamey 2. vile rn 
de. or 4 &c: or s Cuſtoms, &c. or ah Ga Gol, 
biker, or Aazinztion): . 323 &c.)' hall be 
a tried, eme. and determined, 225 


rs = Ponce Ts 
| Power re Tenure 


ebe Sue e Gs and we 


d the Parties 
| 2 3 r + Omentie 


ral, "of by any: any 
sobatſocver, of bis Majoſy's Ee, at We for. 
as e - - 4 fte. et 


. | ann a9 it is further enacted, That if on the General Ife th 


W- dase de ber proved.iin phe ſame Guy in nobich it is laid; the — 
4 fol, be. found Not guilty, as ſhall be mare fully been under the clreok 


3H 3 55 $84 en 5 articular, '/ ; 

1 1 oy "Is 8 we $4.74 5 0 bs r ated That mo Offer e fi, DLE 

5 . g . Information, Bill, ar Plain, Cu ar Declaration, 

e on the ſaid. penal Statutes, or any of them, which by" this "Aff are 
2 10 be lrard and determined in their — until the Iv. 

. e of the Fudges of 
;  thet Gurt, T 

dur nat aummitted in any aber 


5 je i © ee n bes comms ni thee 


- e I he eee f thi . yo es the alen Pu 


SET - 7 "Hs PEW Vis 1 


373+," | (36 STI 70 1 

N 7 * I 1 Ms 3361 8 

f 24. 34. 85 That as the mat Afton of De 
11 5 ee eee DET oo 


* 
* 

7 | 

E” 

L * &- 4 ; 
q 1 8 
. % 1 4 3 rns * EDT 1 ap | 
i 4 . x "iy 5 N VE. - 75 Ihe WY ET, 5 * 2 e * Y [ | 
: 2 * 1 1 1 $ . 5 1 2 8 5 
. 
- "4 
5 
z 0 : 
K 2 * T 
/ * o 


# 3 | 
o he oa hr 


{IS 7 
e 


| I, 
Her Rs —— Ce unn de Renee of rely 
uy Har rt into de 's Reneh by Cerviorard ;" aft which # way? 55 5 1 
| 4 tried ö ( | Ni progg;\ 0c +4 +88. X08" 5. ; 


$2. 38: -Fifthly, That * it bath been adjudged, That an Officer by 1 35. 

| cciving a-Thfocmation” withour: eh d previous OdthyThat the "1 

| wolc in the fame County in which it is laid, deth' not make the Procesti n . 

"ings upon ĩt erroneous; for the Act is: only directory to the Officer, bt 
doth not intend that ſuch Oath ſhould be made Pare er «lic Revord ; an 8 1 

| therefore tha Orniſſion 'of i cannot be afligned for Error; and ens 

| 4 cxpeeſs;”Thaviſuch-Oatly ſhall be of Record. But 

Court may not properly be moved 4 ſet aſide your. 7 ; 

| 1 Directions of the Same? 


oft xp] 4/7 1007 3048 Send 32 Ti;F! T. 3K) 31.37 


3:4. 
ms — err bewerten u. Within'whas Time fuck & 
| formation or 1 n 


| 2 
5 
f 3 Darn, her Hinte 
1111 
N fear, CT Cn WY _ 
\ 3 
[4 - 
e a 
| Fro 
N ee, the ü \ | 
＋ 2 e ed . t% n ON. 4 
- | on, 42: Alſo. it is. . | 
; | ** 403 
A "Or — #ipe7 


oy” 6/7 5 * 


Auadote nher ta —— ſame 2 * 
pure of Record, py es en wa Sa 


LS ie geo he rm e- 
lud in cui making aeg e ' = * 71 
ü 57 this 4, a Ln andthe 55 Ne 08 — Bol 3) 2 7 ANT 


des. 43. It is farther enacted by 21 Fac. 1. 5. Thaw Of Alot 
hit, ar ent ' PIE 
Par Reon, ˙ A ir + 


| tute 9 Fer this 
. DIE EE eee — 1 


A the Of- Rey | 
- fence 


* ö 5 Fi 8 MN 
* 1 A 2 L . BS * 
x a * <-> 5 


| 1 


1 aug Coppyni — 2 line nation- d YE 
e eee ee 5 on 
rh 3 rH nazi: d i i 1 ffs ban , SHOE e tr. ney; 
adept "re e the Glowing — 
- *Hob Sek, 44. Fl, That *:if an. Offence prohibited by any: penal Sms. 
"allo an Offence. at Common Laws the:Pioſeentioni of ib, 66: tt 
. Ottence de ee eee. m1" eee 
Goh Ftutes. 1 AO op welt: bn nod yo zi! 
N gots ect. 4. 3 -That: ia Suit on a Benni Status be Wie * 
Sb. iche Time limited,. the: Defendant yaa ht bot may 
0. 5 | 
157 take Advantage of it on the General Iſſu . 
* "ha . Thindh, That, if an — , ram hin . 
on g penal Statute, —— gives one Moiety to the Informer, and 
| au ptr 6 the King, abe as to the Informer, bot good for 
rQ. JN. 3 T | 
bom, i 57. Fourthy, That. the Pary, grievedi's *nov- within" the Re. 
. eee but may ſue in the ſame Manner as before. .. | 
Sec. 48. Fifthly, That it ſeems not to be ſettled" Whether the Su- 
in - 7 -within; the Vear 1 IABEosS dui 
32 to avoid the Limitation of theſe Statutes? 
Sec Srrhiy, That it ſeems alſo to be queſticnable; Whether « 
Su E a 3 Statute; which firſt; gives an 
$ 505 Acton to the Party grieved, and in his: Default, after fa certain Time, to 
any one who will ſue, be within the Reſtraint of theſe Statutes 7 
e J | That it ſeems queſtionable; . Whether- the Clauſe in 
gn. N by whichii is esd, 8 2d A con-. 
Pb ry; Inyo fog (Cane, 7 — 
notwithſlanging, do except Zl a7 hg in 


3 Ap ae 9775 
dei e to the Time we in vain which. Ser pr 
P48 nia 32 For the Words above-mentioned; wit that. every 
uv in any County, ſeem to reſtrain the Generality of 
ere nothing. in the \ AG? "contained ſhall extend 
FG / n wil 1999) RI Ces ee 
bring weh an W 
i or. | by 31 ar, f. 
| Day Porn other than the Party grieved; ſhalt e 
agen any penal.Statute, that .before-that Time hath«been for any Mi- 
demeanor, by. any u e gee e Queen's Majefly's Courts; vb 
few « Me. ANY." HON 6 pra Starte. 6 BORIS 323Þ 1 
..: 4248 e A8. ach. K vi. Whether there may _ 
© Co. Lk, ni To fuch ap-laformation'or ARtion F. It ems agreed; That notwith- 
139.b. _ ſtanding. the King cannot be nonſuit in any Information on Action wherein 
A . Wee ſole Flaiatiff: Jet any Infarmer ur daes or | Plainti 
Bro. Neue, in a Popular; Action, „ Wholly! determine the 
| e Sat. an well:in-Reſpedt of the King as of hi r Alſo-it\ſcems” agreed, 
Prong, 6 the Attorney General — — 11 as ſome 
3 8 fay, has the Effect Effect of « Nonſuit) to any Information or Action a brooght by 
. M Nie fo I FN 6 1 
. 116. % 15 Sp Height | u Nanda 95... — — nnn 
Vide Sid. 48d, N- Plots, a wh ain. © apa) oth ak ge" — at | 


5 * r b 


iS 6% 4 1 A 
Cats » win A ad wa e eee e ee e N 
& * \ a * 6 


1 $i: 
a 07 4 % I 
n 293 W 1 ee va 63 RS TY * & WO 2 * e * 0 


5 TO * * 
. 
þ 


* 


* 


2 5 2 RP 
2 . * * i 
. , . 
l f : 
4 . : 5 4 8 
: : d . * . 
R 8 ; 
= # " £ * * 
| 5 i 2 . 
- - 4 
o ; * 
] 4 p , | » „ 


Se 53. As to the cighth 
kndant, 
to an 1 


* * 
Ws IF 2 > * * +5 

: % = * ; * 

— k G, 

— 

* * 1 
— 

. 

>. 
* 2 


A - 


* 9 ” * þ 
5 e 
ticular, vis. Whether the Enformer vr He. . 
$3» $4: „, 
101. N 


ma 
Idi 


Rell's Rep. That Sic'® Anthony Ms 


2 * by bis ee * 


4 Deputies at all. . 
of the Ru nany tees 
* Suits exhibited in 9 1 0 


nen. 


rde Se Jas. 462, 

5d 518. ; HEE 
dwell, and ce 0 13 

4 . Undoing z und or Pd > . | 

, it is _enadled, That if any Perſon or Pet ſons fall be fr . . 

ſrned againſt, 'upon any penal L | > ber inen. 

eee , # where, by the Leave u Nie, re .. 


Proceſs out of the Conttries obere 


niath Particular, dan Jo what Cid dn un 
or information n io 3 I ſhall endeavdur to ſhew, ; | 
NS inert nn 


1 . 
ay 8 1 " 
, —_— - = 4122 * OY 
- F =_— * 


Whether an Informer (hall in 
In what Caſes the Defendant 


: 
2 


bh * 
£0, 
1 


F 

F 
kee 

5 8 

: 


FE 
i 
. 


| 
TH, 


=” 
E. 


7 


SY” 


1 
1 


; 7 4 Har A by the Party grieved, for a certain Pe Ia 

3 9 . the Statute of Glhuceſter, becauſe ſuch 8 is intended hi 

2 Wes a Recom ompence for his particular Damage 2255 the Offence rohibited ;” and if he 
5 5 G 759, Could recover that only, and no more, Way of Coſts, it would be ; in 


by: 1. 9 Statute, Which, gives no certain Penalty to the Party *prieved; but on! y 


EEE 


1 „Eon by wayiof Damages. f | 
10 „„ e 8. As to the ſeond Pargdble} its? 11 Ae Cu the Deich. | 
wen of 5. dant ſhall have Coſts: It is enacted by 18 El. 5. Which! is made perpetull 


; us” 1 5 delay. his Suit, or or ſhall diſcontinue, or be nomſiut in i ton) ir ul 


1 10 of int j _ and'p 2 e deer, e barges, and ige, 


ST 4. [7% Be 1 1 1 


I a El. " 


MY 1 80. 11. faid Statute of 18 Elz. which ſhall have a liberal Conſtrüction, and was 
77 fl 2 106, [ans to? prevent all vexatidus Informations; and: tyrely fuch ill groundec 
ro 


: Hants Hutt. 


; 
4 
= 
4 
4 
A 
I 
FX 
7 
12 
3 2 
. 
5 
4 , 
= % 
h 
\ o 
5 
. 
i 
s 
in 
1 
* 
% 
'Y 
* 
7 
3 


5 63. 106. mation becauſe they are founded on 4 Statute; nor do 1 find an). Au. 
5 4. Pf 2 to the. oontraty. But perhaps it may be" queſtioned,” How far the 


1 5 Action or Information doth not ſeem ſo properly 6 be grotinded 
i q A Stetute as on the Contempt of it. But as te the Queſtion, heit 


TO gs bran 


EY 8. 55 Rell e » the Neth 


1 el . * 


4 gd Keio on 4 Stats 
given by ſuch Datute,” is Within 
im by way of 


eee 8 1 — ſeems 2g 


en 35 ,- moſt. Caſes i in vain for him to ſue for it, nce the Coſts: of Suit Would ex. 
?- 32 ceed it. |. But it is ſaid, That no Coſts hall; be'recovered* int an Ac᷑ion on 2 


bis Damages in general, Gc. if ſuch a Statute be increiuetve of a new Law, 


79 But chere is not that Iriconvenience in this Caſe as in the former; becauſe 
no certain Sum being pond 204 Jurys my" {odd the Plaintiff” a full Statis- 


k. 2c + by 27 E.. ion That if any Informer or Plaintiff,” on a penal Statute, ſtall | 


2 Stra,.4 131 8 tbe Trial or Matter puſs'd againſt him therein, by Ver or 
e 0 Tau, that then, in every. ir Caſe, on ame 3 7 Plainti "ol bod | 


10 be alen the Gone; in which the + ſame "Suit full be Knee e. 


n che ConftuQion hereof, 1 aan taks Notice er F the follow 


e - eulars;'\. : bo ad ns ee 36 ly OT i OS. 
* * 5 | 


1 


1 . Pick. That: it ſeems 16'be"upte 8 
uk. 3e. Statute by the Party | Ky 
Oe t 137. Whole — ſeems clearly 8 8 N : 
” Tat Jet, if ſuch Action, by the Party i & Yr OP}; 
é. ene, Immediately ſuppoſed 


. Whatſoe lever the dare Kl the eren 
| ne 4. Coſts in. Caſe Judgment. | 


Hott. 22. 
fVide 2 Danv. Nonſuit or Verdict 
Abr. 224. pl. 4 Jac. 5 6 N 


„„ © ban 60. Sxindth; i ie RAR been Helden 


ay nr of is given against an Informier-becaiſs the Con in el le 255 
ee of the Cauſe, or Decauſe the Stätte En which he gro 


5 ; Keb. 581. Information is dilrontinued et he ſhall pay Cofts within the Intent of the 


ſecutions cannot but be-thonk t ſack. ) © thee: HG 
35) 36. Sect. 61, As to the tenth Particular, vis. Whether the Defendan 
in ſuch an Action br Information; may Wage nis Law, or take Advange 

eh 7.18, of 4 Protection; Tt is ſuid , to Have 554 ruled, That the Defendant 
N wide, ought. net to be admitted to wage his Law in any ſuch Action or Infor 


given) for the Opinion above mentioned Mey be conchifive, fince 


the Defendant-can take Advantage of a Protection Khere ſeems to be har 
12 the ſame * 3 er e een _ * ' Side.” But thete his "no peat 


3} cc 0 8111851 
br 61, 4887 eee 


il 3 FE; E271 + A201 l= 


„ 0 * 2 1 5 — ol n face * LEES 2 * 7: <P 
| | 3 7 74 5 „ 


- o 


87 
F 


"105%; 


| Aided b' penal Statutes, * That neither: ; 12 
be en] in any 11 brought upon them. or e 


L fendant is to plead” to ſuch an Infomation, or Action," mall take" it r 


| 05 if he plead the General Iſſue to 
ib and not together with it pee alſo 4 F 
| 1 Fart of the Qharge; but 


ing _ Wh tes . N 
5 | 'G. 2 4 LF 92 W e Fed 
3 * N. 0 INT 5 Sgt : * 5 5 4 * | YL 1 5 4 «5 


| N ve 2 Sox. ty Io "wo SIG 


| wherever any'Su /Syft Fond 9 n or A be 1 to. os 
mg, K. "may: 


| kid en a Day different from _— in che former. Neither ig Mit 
| duc x Plex ofthe ver TOO ery creon the Suit” 5 F 
materi on the 


| ter; © 1 A 5 Fs 3 
| watt the Wr bf 


4 * : =- * 2 - AM . * * 

5 3 N * , « ; mY ; * W 15 | 
3 , 4 0 „ e — * WF > " 
yy 44 4 32> X n n n * % 6 k B . x 

. e F A LY 1 . * 5 + * 

＋ N 8 8 2 A ; : ** 

5 mr 7 * * 4 

» 0 28 , f 
* * 
* 


Need nice!. n i Mit er = 
© by r ae! 5: 4 ; 
* 8 EY: L 


f. 62. As to thé eleventh Particular, vis, In what CM . . +2. 1 


rated; That he wut anſwer to the whole. Tine tai iti ſpen In- oy TTY 1 
jon or Action, and tliat if he have.ah hy ſper ſpecial Matter for his Ex- *-Vide 3955 
or Juſtiftcation, be ravft fet it forth Keg wat convenient” 0 — 
8, he ouſt 5 pon $7 mal, | 
cal tle kither cc. Wie 1 Rob N 
br theſe Matters. 1 Hall refer the Reades "ro % | YN 
Book whith- treat of N n N 1 i u Amas T 


eee eee . 


r 


8 K 0 8 2 85 bo 2 


r TEST LAS ; W 1 x . 
it depending ah be ad td teh an Toforaia 


on. 9 a 3 * 5 
irdon, Yo Nag nee h l Krieg 8 + 
What i a gd BN nba] He 3 e it TN OEM 2 


I 28h; 21 . e en Waun 
7 


N "Abateirichr of 4 ſubſequent-] 


8 
X A rt | . pat F a] A 
teption to ſoch 4 Plea; Thar the "Offence in the be Pesenn I 5 


, ſeerft to Ind o N e 
7 b ee then Were e ane 


that they may uchally "abate one anotHer, becauſe" there Is 25 Pribrity « Haba. 
of the Suit in one Informer mote By 0 the other. 
Gs it 95 8 That an Ioformation, or Bill the 


filed; ma 1 Yajd to Be d | 
ther; 20 y ma 4 — 1 375 8 0 of "any 72 yy TS ik 
| fame Statüte. ad 13 the fame Reiſpn it ſeems alſo, That a With of D © | 


dh ſo pleaded after it is returned; becauſe then it ſeems to be ige TH 
| Not it non roperly be ſaid to be depending; and e ne lo 1 5 ö 
be pletded chlo be returned, ſeems pied n accordi 

pore. 27 ee. 


> ſome * Opin 2 W may Ks as ſoon 
Err REES 8 Fs Fong 


f pleaded to ſuch an 9 2 25. 


| lien or A jon P 11 fee rg 8 1 Ir — j the . 1 5 a 
Sch ad _ io" 2 penal: "State, , ul — 
Nen Wok e e by 8 the 17 Re A 1 


== Yuch' =o art ® Ying for the * Fe alty 15 12 | 3 
8 y Bar it by: Fandel [UL recedent” to its r 
Aebi if it be "aſtually "CO 855 befarg an Suit by the King, 4 50 6518 en TE 1 
* former har bed al Mferelk in ds Fert ee . 

| ns — F< r 958 1 2552 | . 5 5 . 
| 194. 2 „262 8 Ni 138. plan 139 8. 5 1 25 
18 bb, Bro, eV! Vide 2 R bn 2. ® ws » 38. a. n ul. 794. f mw 
Nee ö N Fin Decies ant, Gre f, l. Ahn Poplar N 3, 4 AH 7. 3-pl 8. 37 H. 8 BY 
1 wa Len hehe E 8 5 5 „„ | 


* of 


EY. ' Fe 5 5 


276 OP Of Information. 


144 Suit of a Party griev giv, nr Ker. Sn . 2 ONNn, 
pl. Fr "ON Se. Alſo it agreed, That a Conviction or K N bona fide 
Hor 3: apy Action or Information on a penal 2 Py 
| Bro. Aae, or a Common Informer, or a Releaſe EY 
Popular, 3 ** Frieved, or ebe Informer, after ſuch a Conviction, hath al 

$5.23. a good Bar of any ſupſequent Proſecution for the ſame Okres 


* Noy 100. the better le of theſe Matters, the Statute of 4.H. 7. ao. "was mak 
e Bene Which is recited, That at bad been mfual for Offenders 444, Pan 
| nn 4. $- to cauſe F Actions to be comn adit them by Cinia of dem 


Action tiffs, or elſe when R to 
2 2 4 eitber by . or by Traverſe; and 8 "te fm, to 
481, a, cauſe the like pry —_— to be brought againf them by Covin far. the 
* Came: 2 Offence, and therein by Coun of the Plazntif to be com- 
66. n either by 22 „ feigned Trial, or Releaſe, which Condaamnatic 
1 cr Rl, 2 4. uſe ts bar the e in th 
122 lRe.33- #77:0x _ it is enacted, That of * 

for with pool Fat any Aion Por 77 — the Defendant plead any Man- 
es of ew Th 'n Bar of the ſuid Aim; or of that 
re that Time barr'd the Pluie i in 221 Afton Popular, that then 
ck 75 2. good Faith, may af fs het 35 — * 
and if fuch Collufon or Covin fo averr' 
Plain; 8 


er, Kc. and the 
ae, left 


5 tus Years Inpriſamment, &c. and that no 

any ſuch, . whether before or 755 any Aftion Pr- 
2 fame, or commenced or made, the 
any wide available or offettual to tet or fare 4s 
RE Frank or Execution. Provided always, 


or 2 5 'be receiv'd to aver any Covin in any Aflion lim Poe 


EEE a STE 
: Been once tried, 0 wit or or 
Pl. Com. them, by Tria fo pee , and not otherwiſe. 
. b. o. Seff. 65. It ig” faid, That if a Recovery in a former fit be pleaded 
1. Br at any Pope Action, the Plaintiff may, by Reaſon of the es 
Words of the Statate, aver, That fuch Recovery was by Covin, 
1 1 La a Tov conſiſted ; but otherwiſe ſuch a general Radi 
Would be vicious. 
As bo the fund VIZ, What-is a good General Ine, and where i 
e the following Particulars. 


— be N 70 Fa the Deiendant plead Nil debet to an Ain 


2 "> . gui tam, it is ſafeſt to ſay that he owes * nothing to 
| Inform 


* 


to the whole Declam - 
tion is not 


e 
l 


e Informer, it be objefted, 
fred, wha I ar 


i 3 1 


* the Statute, chat che diſcharge, . or ſuſpend 
* e hy e b. f eg ſhop the fu 


e King: becauſe if he . e oum | 


„„ r es 


clay. 26. : 
Sac. 68. Ain 


fuck: Snits-is mee 
from Matter of 


a Record 16 not *riable b 


0 ien ng fl _ . ee 


Wees 


| 1 — it bs eg es 
ding ns a fequent'Sta ben dere - 
wider * That 105 — 


4 
e 2 * 


n UI 
r r on” yg %y jw 
1 * * 


| King. and any e 
| aral Iſue that be is Not un „ . þ 
i | fecal Marten in Bride 20 

| | 2 Frm ty: 


againft, the Jaid mh "ond 1h vr 
_—_ * 2 0 8 


| te ſame O ence, Was en 


, fe | 
5 ond f 


Defendant Shall be found N Wee 2 e 1 
. 6 It. i 18 3 7 ü 3 F atu * "ah 4 ; 
thereof ſhall. extend woo ben bs Zum do aro - 
Kc. ar aging „ Kc. ar | 5289 bigs 
un, &c. or the tran; F of Gold: d Fr ö WM 
Leather, but that flich Ou may bo li 85 
ormer. But e, if the laſt | 


1323 


e 


- * 
* 
* 
* 
4 — * 
1 1 — 
* 


RET 443088 what Manner the 
WEEDS [7 is to a ſettled Rule, That Where che 
. 2 * It i 

"gy tried: * 
mn . £ * 0 A. 25 . . 
ing is to, have no ny no 
#& LIKE „„ « Fine Or Amercem : . 2 
1 ==) 


TEE 
4 


King be to have Fart af the 
a the Platt foes Haw pre De 


g * 
4 - 
c * 
4 = 


do 


HT: 
12157 


8 
5 
A 


Agra 


Y 


: ” ws, "a * 
* * r 8 
* - 
N : & 
pf * 
” - » 2 
* 11 1 
. 0 * 4 * 
* 
- N 3 
1 1 , 
, 
* s 1 * * - 
N 1 
= * N : 
= 
* 4 . Y ö 
6 - Ta i 
« : * 
- , 
- w * 
. ; . 
4 2 * „ g 
CY * * 
= 4 a Y 
* | 
* 0 1 P 
. 74 
* 9 
++ 0 


8 
SY 
11 
* 
2 


8 8 
55 
2 


enn _ 


a. 


_ it isa Rule of Law; e eee ee e 


| the Clauſe co 


ain that vubeſor wer ſhall 
| b Colour or. Pretence of Proceſs, * 2 


n hen any Statute Popular or P 


Tr 


| dt to thoſe W 


 ledged, but are in the N f Treſpaties, which ir is ſufficient prove" ot as 
for any Fart. But if the Offence A ee 1. r 4 | 


act contrary to the Furvie w of it; asinthe'Caſeof 3 ſaid Thats % 
if it be all as having been made by two, it muſt 2 2 


GEES 
— A 


hid, they ſhall not be taken- to be the ſüme. e ads. 
8. RE As to cont Fendels wie, hat Jad guaent * 4 ee 


n laſormation or Acti was hd 2 — Thatwheres 
0 for Inſtance). ordains that the Offender Ghall ne 


the 
on 
f Reculancy 


ſhall be committed Fe. the 
be general, 


ment; Ge. . c 

pen Fee ae wholly for the Iaformgy, without any Ma 194 _ 
B it hath 2 That it is togally erroncous 

been adjudged, That if on an Information qui tam, as: as ik is 

SE Sen Part, but the King t 10 have 140. 

gment 5 Iven *. | Defendame rar” 


8 4 
neerning the Forfeiture, 
vihe Whale, ; ww it hath, bre 


Kell. 77. | As to th neigh Prtcue; wi Whother « 
| | 3 


— 
* oom 
Sur. in that 


fot of the — 


which abe fame 


in mali 
, contrary to the tyus Huren and. 


f ang Offence againſt . 
bie . . 3 N re Mas ee * * | 


boy 9 
le of a ore other, — Mis” Dis o fon of br Mags Cnr « Court 


and be. thereof conoif?, 
al for ever pals t pur ſue, or be Fade v fi 


| nd fl je fe AS 75 


Lounds, &c. 


Si, 98, S „De des the , and ths white thai 


dor of the Statute, F n 


4 
. g 
i . 
G 3 
* ba 1 
, . 
* „ 


| te Rehidus for Lach Offences are — in che — — -+ PI® 


+* 


, i , «5. — 
. #. Fa wt Py 
FP r 


280 5 3 of. an Wo Bk IT 
_ * Hutt. 35. e But it hath been holden, That i extends ele 
a quent 83 to thoſe which were "ih Be cg 
. 106. N. And alſo that it extends to the compounding 
. . which have no Juriſdiction, as $f 
n 121 Sed. 80. It . Fare 1:3. 5 as to theſe 
. — | Matters, appears-both-by the Preamble, and Body of the Statute, and 
1 — — Reſolutions, to be made in Aſfirmance of the Common Law) 
Hop 5703 That all Commiſſions, Grants, Licrnces Charters; and Letters Patents, nad 
| 3 loft. 186, en fol *made; f any Perſim or Pirſons,” Bodies politic or corporate whath 
1 A. er, of Power, Lilercy, -or"Fatulty, ro diſpenſe with any others, or to grey 
187. —— 12. License, on Taleration, ſd do, uſe, or exerciſe any Thing againſt the Je. 
2 aun en Purport f am U vr Statute; or: fo giue or make any Warrant 
ye © fanamſuch Diſpenſation,| Licence; "or Tokeration to he had or made, or 15 
| recen or compound with. ny 'others;\ for any Penalty ot Por feitures limited = | 
aan Statue, ar of any Gnunt or Prumiſe of. the 2 Profit,” or 
A WY F any Forfeiture," Penalty, or Sum of Maney, that 9 
CP Por: by. any Statute, before Judgment thereupon bad; and all Proclamations, &c. 
' any; ay tending to the furthering of the ſame, are altogether contrary to the 
Lan of rh Realm; an ſtall be een cc. Ancd it is farther 
8. . ful een, heard, tried and deter- 
ITT 7 2 eee Eee oa: of this Nu and not aller- 
| | A Y 1 10% vert |! 
e 84, But its imp wided,! That this\ AGF Heal nut extend t6. am V 
ee n King to the 'Faſtices of either 


q# : u r Prien Seal, 
„ dena, en be gies, ere, Oyer .ond:Tertaineri and Gaol: 
vi gg Dal ven, ur Neace, / 638; | 
ear and deter mine Offences done againſt any 
dem, an any of them reſpetii 


FE g Sec. 82. It is ſaĩd hy Sir E ices, 
. Warrant, &. * male — che Uſe 0 the King — 
Fowever it ſeems, That by 18 E.. ee, give Leave to an Informer 
© Vide pe to * compound wich a Defendant after pleated. oft ot 7 5 
_=_ 64, 65, | Se. 83. Al it is provided, Thur — — 
? Grants, Letters Patents, or Commiſſion heretofore granted; of, for, or cm- 
cer ning the licenſing of tbe keeping of am Tavern or Taverns, or ſelling, ut- 
tering or. retailing: of: Wines ie de or. ſpent in the Manfon-Ba v 
Houſes, or other: Place, in corona of "the. Party or Parties, 
Jo. ſelling or uttering. the ſame ;' or for or 5 making of any (un- 
ons. for- Jp Licences; Jo as the Benefit of fic {ne 1+ ger 


ne grin Yap) ue Perſon or Perſone. n 
5 1 wo WS v” 
: * 1754 * 1 | a 2 2 * 4 f ; 
1 i 0 Ann! we ; FA et", 3 hs! 283 | 12 2288 A 1 \ 3 
” % mY 4 a 
5 4 * a ' Fi. * Ty Fe Sn. 0 
* * - ” us $48 » . : 
3 4 F . pn * £445 te My z * IT | "oo 3 5 6 
> 5 8 I 1 « * \ "up; 
A CY 5 8 Py 4 vw 2 * 3% EY : ofa L 
8 * ö ö 99 — Ls < 
L ; . * . ol 4 * > 5 ; | " 4 : * 1 
1 8 1 1 
793 1 3 \ 5 ES | * 14 TT l 3 7: 
7 1 9 * x 8 * 4 3 k 8 NL Bert, E 1 5 ns / ji n \ 4 2 9 7 
ö a 4 1 Lhe Er 1 t 
W bon dn TTY hb eee ue 5 wn a N eine 
8 * ws — \ * 


ef CHAP. 


ce. 1. As to the firſt Particular, viz. Where ſuch Proceſs is well 


ma without Writ can be well awarded on any Indictment, or A 


62. 
* is clear, That juſtices of Oyer and Terminer have the ſame Power, in H. P. 8.2 


. — 9 


„ 


ND Now I am come to ſuch Proceſs as is to be awarded upon an Ap- 

peal, Indictment, or Information; for the better Underſtanding the 
Nature whereof, (having premiſed that it ſeems plain, from the Nature of 
the Thing, that there can be no Need of it where the Defendant 


| De is preſent ,-Lamb. B. 4. 
imme, 3 OL 
1. In General 


: ; without any particular R egard 8 Proceſs Fr TIES 
lawry. „ e | 


2. In Particular ; with Regard to ſuch Proceſs only. 


And Firft, I ſhall examine the Nature of ſuch Proceſs in general, with- 


ut any particular Regard to Proceſs of Outlawry, under the following 


4 > * 


1. Where it is well awarded into a County different from that wherein 

the Court ſits from which it is awarded. . 1 
2. What Kind of Proceſs ſhall iſſue on an Indictment, Appeal, and 
Information. 1 N 


* 


3. In what Manner it is to be executed. 


4. What is required by Statute, in Relation to Proceſs on Informa- 
ting 8 f | 


5. What is-the proper Proceſs on a Default. 1 

6, What after a Removal by Certiorars. . 

7. Where it ſhall be ſaid to be diſcontinued, or 
without Day. „ 

8. How far an Error in Proceſs is fatal. 


hg into a County different from that wherein the Court fits from 
"2p 


it is awarded: It ſeems * to be a good general Rule, That no+»1g At pl 6: 
ppea?, Fitz. Barr, 
from any Court, out of the County wherein it fits: But it ſeems 3/7 


3 
Feed, That ſuch Proceſs by Writ may, by the Common Law, be well — 
ny into any County of England, either by the Court of King's Vide Pitz. 


* or by Juſtices of Eyre, upon an Indictment, Cc. before them. eg. PLAT | 


196. 


ion to Perſons indicted or appealed before them of Felony, by Force of = TS. 


154.3. 11, whereby it is recited, That in Times paſt, ſome Perſons appealed or vide * b 5 
Red of divers Felonies in one County, or outlawed in the ſame County, had been Ch. 24. Seft. | 
0% er received in another County, whereby ſuch felonious Perſons in- 


* W. — had been encouraged. in their Miſchief, becauſe they might 
RI. _ not 


4 C not 


ab 4 VVV 5 EY of "OG 1 8 
e „5 in anal ber County; and eee it is enadied; e 
e affigned to bear and determine ſuch Felonies, ſhall dire their Writs fo all the 


+ * - "Countres of England, where need ſhall be to tale ſuch Perſons indifted. 
N Se. 2. It is obſervable, That the Miſchief complained of in the Pre- 
4 amble of this Statute SIT as well to Perſons: appealed, as to thoſe wh, 
are indicted; and therefore it ſeems reaſonable to conſtrue them alſo to- be 
: within the Meaning of the Purview, though they be not within the Letter 

1 of it, which extends only to Perſons indicted, 

« Vide Crom. - - Se. 3. It ſeems queſtionable, * Whether Juſtices of Peace, being af- 
| on 149. b. fiened * by their Commiſſion to hear and determine Felonies, are as well 
_ + within the Meaning as Letter of this Statute? For, as on the other Side it 
d Vide 1 may be urged, That this being a remedial Law, ought to receive as favour. 


Cs. 8. Sec. en able and large an Interpretation as the Words will admit; fo on the other 


5% Side it may be ſaid, Thar the Preamble of the Statute making Mention as 
Well of Perſons appealed, as of thoſe who are indicted, cannot be thodght 
to have any manner of Regard to Juſtices" bf the Peace, before whom; no 
A lies, ard nothing: can 0 mote A chan to conſtrue one Part 
| a Statute by another.. | 
e See. 4. But by 22 H. 8. 5: Par. 5 « Tuſtices of Packed the Shire &c, 
-. | qpberein. any decayed Bridge ſhall be, 1 ſhall make Proceſs into every Shire 
within 7917 Realm, againſt a j by Par ons who ou __ to amend fuch Brig, 55 

ower 


eſented before 1 to be decayed, &c. Alſo they have the like 
We Statutes in many other Caſes, for which, not being ſo proper for by 


* Cromptor's Treatiſe, I ſhall refer the reader to the © Authors whic more 3 


+ Juſtice 151, treat of the Office of a Juftice of Peace. pers 


Limb. B. 4. As to the ſecond Particular, viz. What kind of Prbcel ſhall: iffue on an 
Ch. 8. Appeal, Inditment, and Information ; I ſhall endeavour to ſhew, | 


- Fil, Where fuch Proceſs ought to have the Clanſe of Nm is, 
| Secondyy, In whoſe Name, and under what Teſte, it is to be made. 
Thirdly, What is the proper Proceſs on Indictments for Crimes of an in- 
Ny ferior Nature. 

. - Four thly, What is the proper Proceſs on Informittions. 
|  Fifthly, What is the proper Proceſs on 3 and on lola of 
Treaſon , Felony and Mayhem: | 

Sixth, How many Ny chere ought 0 de between the he 1. a Re- 
urn of. Proceſs, | 


. Seer. 5. 1 to the firſt Point, WS. Where fuck Proceſs 1 78 fo have 

« 8 the Clauſe of Non omittas: It is laid down in ſome Books as a general 

3 42 1% b. Rule, That in every Suit, to which the King is a Party, the Proceſs ought 
©2254 to have the Clanſe Non omitras propter aliquam libertatem, Ce, 

| Dale 3 Ses. 6. But 1 do not find this Rule obſerved as to all Kinds of Suit 

: tho Fre by the King, in the beſt Precedents ; for though the fd Clank is _ 

_  ** tioned in every Award of Proceſs on Indifements e one) 

e ti hor 

Tia. Peg. Awards of Proceſs I can find on Informations of ® Intruſion on the King's 

1 H. H. p. C. Lands, or of Frover and Converſion of his Goods; and yet theſe ti th 


3 moch, if ee the Suits of the King, thn | 


bmw „Cokes Ent, from 8 . ee 6 9668 3 0 
Lie ert 6 391.49 8 1 Co, e | 1 Coke's Law e of 


[2 3 P . | 
f - * + * %*4 
i . * 2 d » # 1 9 4 2 * tf * gt 4 F $ 
* , 0 ö 1 = A: 7 1 P 
Ls a 
% * e | L 
4 A * . * 
4 \ We 
1 * 
* * 
* 


Sage 


Chap. 45. Re poo a 
Saf. 7. A ere 1 ik Jame * wann 
Tf: ſuch Proceſs is to be made is ex pfe enacded b 1 ba” 
: Kel 3. That all Manner of Proceſs upon Indictment. of Teen, 55 * . 
c to -be made in every Comty- Palutine, and other Liberty, ſhallhermage 
ah in the Nee , "the King aid hun evdty.ſath Perſon hdein 2 tie I 
or any other \Juch Liberty, to make Proceſs, &. ſhall make} 
| Tels in the Name of the Peron that bath futh Connity-Palatine;” Se. 
Fe. 8. And as to Proceſs on Indi ctments in any other Courts, e Ft +: 
| can be no! Doubt but that tought "allo te be in the Name of the King: 3 
| and if it iſſue Som che Court. of King's Bench, it ſeems clear, That it B . r . 
ooght to be under the Ye of the © Juſtice, 'or of the ſenior Judge of Dal. Ju. | 
| the Court, if there be no Chief Juſtice ; and if it iſſue from any other © puck ot 
| Court, there Teetns +0 be the ſame Reaſon that it ought to be . . Oh po 
Jh of the firſt in the Commilſion; and that ſuch a Thfe will be ſuffi e f , 
| cent; It is holden indeed by Lambard, 'That every Proceſs on an India- 10 
ment before - Juſtices of Peace, 6vght to be under 1 of forme N e 8.4 
juſices: But chere are Precedents to the contra; in * Crorip/on; and even Ser pu jun. 
| n' Laythurd, Neither do the Authorities 2 71 by Lambard ſeem to Ch. 132. 
come up fully to His Point; for they ſeem to. amount to no more can: l 
ths, That one Juſtice of "the Peace canhot award Proceſs on un In- 780 c 
litment, but that two of them at the leaſt muſt do it, and that Gitting <d Pere 
| the Court in the Seffions : And indeed it ſeems plainly to appear, from tea 
| the Commiſſion itſelf, That one Juſtice has no Authority either to take an cha- 
lndictment, or to a ee e g quence, That z Bro. Pence, 
| becauſe an Indictmeſt cannot en, nor proceede h, lefs than 9 V 
wo, therefote che Proceſs cannot be teſted by leſs Conte oY 48 
| $8. 9. As to the thitd Point, 8. What is the p proper Proceſs on In- S 
dament for Crimes of an lader Nature: It ſeems 9 both ftom the » yiae 
* 'Books Which of this Matter, and the conſtant Courſe of * Prece- 06.4.8 
| Cents, That a Ve aries (hich i bt in Nusse of a Sumttions to tauſe x e 
be er per Prokels to be firſt 7 Che. 
ment for e (wh or the Common Law of Statute,) ego. 8 | 
the Degree oof Treas F wk or © Maihem, except in ſuch Caſes whetein — B. 2, 5 
| cher ® Proceſs is ditected by ſome Statate. Als fich's Pur Sets wars. 
be the firſt Proceſs on an“ Information in the Crown-Office, for a {7 c. 
Debt claimed by the King, as having been forfeited by a Fit Je ſe, Auges 
$8; 10. If it appear by the Return to ſuch Nuite, that the y has * | 
Lands in the County whereby he may be diſtrained, the P th infinite 3 11 #143 
| tall be awarded from Time to Timie, till he do ap e 
| _ he ſhall d forfeit on every Default ſo much as 7 Flack of 
mm upon him in Ifſues. But if a NMilil be returned on cb Fe e 
'Copras, Alias and Pluries, ſhall Iſſue, Ge. Ch 23. Set. 
| $8, 11, I is fad in FirzberberF's * Abridgment, That in Oyer and Ter- W et 60. 
miner, if the Party at the firſt Day make Default, a Man may have a Ve- TI. 
| tire Fachs, -0r-@ Pone per vadios, Nc. at bis Bleftion ; the Meaning whete- e 
| o perhaps may be this; That if the Defendant,” bei ng ſummoned on the Fr. 50, 
r, do not appear, the Proſecutor may either N ſecond e 4. 
a Pont per vadios, Ge. But I cannot find any expreſs Authority, 5. — 
r Precedent, to juſtify the making either a Pone per 8 Ce. or a G. 
| As, ; 1 Daltoti's She 5 
25 4 2 2 "Regie Wo br os 4 Ch. 8. road Ra TN 


Ch. 132, l Finch of Law 352. ' Fix Pros 188. ah EM b 
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JOE the: firſt Procels has: 1 1 au ls ths ET SEE 
or Felony, Fe: e 8 where ſuch Proceſs, is es Sven by fs 


1 Statute. 5 
8 | Sect. 12. As to ths. l Point, vis, What 3 is the? proper Nocen <a 
| « Coke' Ent. Jaſons: : It ſeems, that a Capias againſt a Commoner, and a Di 


, 372-4:367. a, fringas againſt a Peer, are the firſt pr pope = Trog on an Information for 
8 b. an Intruſion on the King s Lands, or for a Troyer and Converſion of his 
Goods: And either an Attachment or * Sulpaus, at the Election of the 
22. 5 „ine were by the Common Law proper Proceſſes on all Informations 
ee gui tam on Po Statutes. And ſo was a Summons in all Originals ig 
' 2 Wetken Ene, ebt on ſuch Statutes, in the ſame Manner as in an Action of Debt at 
1 ery Common Law; and an Attachment or Pane per, vadia, &c. in other 
208 Eat. Actions on ſuch Statutes, che ee Manner e eee 
370. b 371, b and in Actions of [Treſpaſs at Common Law. 
11 4 _ Se#. 13. And it is enacted by 21 Fac. 1. 4. By which all Popular Suits 
1 Co. Entr. on penal Statutes are reſtrained to their proper Counties, as .is_ſheyn ut 
158.2 164-d. Large in the precedent. * Chapter of Informations, That tbe. like Frucht in 
Ra, Ee o. every. Popular Action, Bill, Plaint, Information, or Suit, to be. commenced, 
fuel or proſecuted, by Farce of, or according to the Punpert f the ſaid 48, 
* Pack of ” 
| be had and awarded, to all Intents and Purpoſes, as in an Aion of T ref. 
1 Lat. - poſs Vi & Armis, at the Common Law. And conſequentiy the Procels in 
£2 43Þ 7 2 a ach Ik <= by by 47 1 or che 2 Sc. and 
Ws Tag er by Di eſs in where by Return e to. be 
17 ig ſufficient, „ otherwiſe by. Capras. 3 
* ont han Sec. 14. E ae i the del Praice of the* own-Of on 2 
Tek of Criminal Information, firſt, to award A Sulpæna; and after the Return 
e 1 thereof, if no Appearance be entered in four. Days, and an Affidavit be 
Ses. 32. w made of the Service of the Sußpæma, to make out a 2 
Ses 39. where the Deſendants are informed againſt in their Le Capacity, and 
5 ena a Diſftringas, where they are ſued as a e — 
6. "a Se 16. As to the fifth Point, vi. What is 7 
Abe, Appeals, and on Indictments of Treaſon, Felony and \ It ſeems 
| 776 3. SY certain, That a, Capias is the firſt Proceſs in all Indictments of Treaſon or 
: he lame Fel Jony, and in.” all Appeals whether of Maihem or Felony; from whence 
5 f it ſeems reaſonable to conclude, That it ought alſo to be the firſt Proceſs 
7 h in an Indictment of Mayhem, as well as of Felony or Treaſon. 
pl. 19. Sec 16. As to the fixth Point, vis. How many Days there muſt be 
* Abr. 13 the Te e and Return of all ſuch Proceſs: 1. ſeems agreed, That 
423-4 there ought to be at leaſt fifteen Da N the Teſte and Return of every 
376 B05 5 Proceſs awarded. from the King's Bei ch into any Foreig County: But 
6 211 8 > that this is not required! in Proceſs MOI into the ſame County wherein 


Iv . 25. ourt ts, 4 . 
| of +. Sec. 17. As to the third Particular, du. In 1 $5 = ſuch Pro- 
Fits Kaige ess is to be executed: It is laid down as a general Rule, That wherc- 
28. ever the King is a Party to the Suit, (as he certainly is 80 all Jaformatere 
F — 15 ta and Indictments) the Proceſs ought to be executed by the Sheriff himſelf 
E 2. 45: and not by the Bailiff of any Franchiſe, * Whether it have the Clauſe Non 
pa 805 is omittat, Sc. or not, and whether the Defendant be within a Franchiſe, or 
1 in the County at large; for the King 8 Prerogative ſhall be pore to any 
Franchiſe : But it is ſaid, * That this is to be intended only where in the 


N 7 | 

3 Fog 932 Grant of wy. F ranchiſe no Mention is pe of Canis to which the King ; 
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i i Lev Gs: 9 Co. 118. b. "Date Ch. 3 rage Bro. Franchi, * fas iH, H. p. c. ONT wy abe 
4% All. 17, Bro. Proceſs, 102. Fitz Prerog. 21. Bro. eros GLA Franc 85 Sec 18. 
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| in Relation to Proceſs on „ eee It i is enacted by 418: e £ bib 
; Say to be exhibited by the 


u Tine 2 1 ibited; ch. 26. 

Ge. But theſe Matters having | dy | ne f 40:40:42, 44+ 
| firmations, in the Places cited in | ſhall refer the : ws: 
| fic the fuller 1 of them. 5 1 Vale aut) 2 85 N 
$S:# 19. As to the fifth Particular. Vis. What 3 is the 
don 2 Default; It ſeerns, That if a Defendant a ap to an 
e Appeal of Felony,” and afterwards, | baftite E. 
Ecape, whether from his Rail er from an Auf e 


non Capras, Alias and Phuries, Sc. ſhall be ; 
he hal bee an Bo pig iu ogy g 
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ven to the:Inqueſty (or it fue . e 
© taken by a fn — 
in uch Cuſe i 
em it's; 42 That a new cars 

e and that thereby both the 
A its ſaid in ſome Hooks That 
judicium : But this ſeems queſti 
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1 10 4 the Award of the Exigent but this ifeems 10; 299227 
L. 92 | = ap oy . and the: Adee ben in -. 
by | ok berg te obſcure ; and as it ſoems may Well ic cho; 
de underſtood in; this „ Senſe, That Court may cauſe: the fame l 


».come to try the fame Iſſue, which 
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Ot. ref 42. rs Whether regula lev 
| inſtrior Courts In general: It ſeems agreed at this: Day, 
Cab. 19% the Caurt of King's Bench having a general ade one a over all 
17 yok other Courts of Criminal Juriſdiftion, whether they be of an antient or 
pL 3. aebi newly created Juriſdiction, may award a Certiorari as well as the Court | 
7. 14s of Chanctry, to remove the 4 before — fuch Counts; 'unlef 
Ela, the Statute or Charter which /ereRty' them, exproſly give dem cn haben 
2 Judicature, exempt from ſuch Superintende ncy ; 'as the ! Statutes concerns 
_ ' thg the Commiſſioners of the Gai Fn, Kc. are ſaid by ſbme to 
| Se N habe dos. . 

N Sed. 23. And Wee. B.. it ſcenis_to be a That mch 2 C- 
2 tioruri lies to Juſtices in and alſo to thoſe of Gaol- Delivery, of 
bs of a: County-Palatine, and to 3 College of Phyſicians, having + oa 
- cial, Power by Statute to fine and impri for certain Offences; and to 
175 of Peace, Sc. even in ſuch* Caſes which they we are imp 
by Statute finally to hear and determine; and alſo to Commiſſioners of 
notwithſtanding the Clauſe in 13 N 9. Har. 5. That the ſuid Con- 
_ ure yall nat he cunpriled ro make any Certificate or Neid of their Om. 
or of their Ordinences,, Laws, or: Diingi, cc. For it hath been ad- 
7. jullged. 1 this is intended co cempt them from returning their Orders 
77 uk, e int, Chaticery, 2s by the Statute of IL F. they were obliged te 00 and 
| Fat oo ſhall not be conſtrued to take away the Sete ee of th Orr f 

310 Ms. 46g, King's Lench. without expreſs Words. 5 F 
oa ent. a As c tlie ſecond Pont, . Wether x Genet le wide 
2 Courts of dhe 52 It hath been adjudged, That ſuch u Cuore. 
pl. 7 148. ri lies to ſuch Courts to remove an v Indictment of Sodomy there found, 
t RD Abe... or an * Order made by the Juſtices, of Peace at a Seffions there holden. 
395. pl +5 It is ſaid indeed, by * Rolle, That the Reafon wirxy ſuch an {adifment 
Far, 328. may be temoved 16 'becauſe the Offence is. made | n late Statute, 
VG ind therefore the Courts of the Cima cannot it with- 
s, out a bew Charter, by which it Kris to be implied; That in bie Opi- 
and Rar. uu. nion Indictments in ſuch Courts of Crimes Werra they have Furiſchci00, 
8 a e ate not removeable. But the other Books about, ited, Germ ia Pack f 
1 Kain, 2. nerally of all IndiQtments, and to lay it bop as hoop, Fri the! 
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1 NM 4 Wes 1 Keb. 103 pl. 6 March . | Rayen, 186. — 44. 6 
By f 145. Pl. 0. d 97. 4 

: 1 Veatr, 66, 67, 68. ®Cro. K. 2, 283, 264, 7,199 1 Rol. Abr. 295· pl. 6. ed 
H. H. F. c. ais. * * a Lev. 86. 1 Sid. 356. 3 154+ *1 Kol. Abr 55. 3 
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dae bf: tho-Courts of the A AAS Hen att 
| he King's With _ thero; is anne 
| a Party u Loro 10002 N, 8 
Seck. 25. As te the third Point, ths: | aber Gove 4 — 
Courts of Hul It kems'to.be &uled; That ich. Grier 
move any Indifiment talen in Hals for: à Crime hoy 
| the Grand Seffiogsi or at 4, Seſſjons of the Pesch ny it is 1 Fd, 
> hink never been granted to nemnbve- an Appen een raaithes 
doth it ſcem to be clearhy ſetthed,” That it lies to damen, 
of Felony from. thenee, ſor ſuch Indiftments 72 naver f quaſhed,, as 
k&mients for inferior Cums arr. Neither do; L find it qpreed, 2 t ji * 
Manner. the K ing u Bench ſhall- procced on any Indistast moved from 484 1 65 
ee e ü . 
de tel 2 it 1324 
That this Statute extends not to A 8300 5 noi rene />1i Gn 
426. 1 miorari li K. H. FE. 
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id on a Privilege, That all Indictments and Pr 
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Se. 27. *As to the ccond Particular, wiz. Where tn Court of Kings Ph 
Bench uſes a Diſcretionary: Power, in granting, denying and filing à C 
| birari, It hath been ? adjudged, That-where-eyer a Cerfiarari is Law 
| grantable for an Indictment, the Court is bound of Right to award it 
| tho Inftance' of the King, becauſe every -IndiAment js the Suit 5 

ud he bas 4 El hung in what Caurt he pleaſes, But it Cantz 68-196. 7 
v be agreed, That it — of the en ny 
apts ppt 


e =o Þ ny Reaſon to. 2 ö . 
W held / may be unreaſonably prejudiced SITE 2 . 
Deſendant; he es 2 fo much Difficulty in the Caſe, that the Ne. 


- Juigs;;below -defires that. je andy may be determined in the King's Bench, "ot 
r where the Kin himſel . pecial Direction that the Cauſe hall © 3 
te moved i or apf an to be for later not gro- 44 Bad 


Ke RE * That d Count will, not ordinarily, roger 55 
ws eee rn 45 
Perjury » \ OT , or other heinous 3 imes 

die all eee 
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16056 | 1,8 Pg. 1 beck n 
IT ene enge ad Cid e, are-19 b. remonal it the Þ Exche. 
"Fo thence Proceſs is tobe awarded üpan them. But the 
dene beta 's Bench cannot upon' them, ;and:therefore will not 
| ae cheep come) hr, the Statute ſhould be evaded. 8 5] 
2. \ 2 30. I ens from che Vear- Bock of 16 E. g. Tha k is a good 
922 „Objeckion againſt" che granting à Certiorari, that Iſſne is jained in the 
276 Sent c ae aich ea Yenre-awarded- for the Trial of it; for it appears by 
"16.2 Fug {that Bock, Iberer (ln had been granted im ſuch k Caſe, ag 
. hg afterewirds appriſed « of the Matter; remanded the Cauſ 
„ egg. 31, n ſeems agreed, That's Certiorans hall os: . 
Wha. 14 to temove an Indictment or Appeal aſter a Comwichon, 
| ſoit ſpecial Canfs;:/as where the Judge below!i "7 Souris 
BEN b be given ße Unleſt there be dome! ſuch Reaſon, he Jude who 
Sie che aufe ; mall not bel prevented from gix 5 


5 At cannot be intended but that he is beſt? i | 
7 ab e and conſequen ah beſt abe to Judge'what Fine or other fu. 
ment 18 Proper for it. E ia ine e 4481 1 ik 10 6. 


n 96." Se 32. But it hath been adjudged, : That a Certiotari, for the Re- 
5 moval of a Preſentment before Juſtices! in Eyre, * 
3 and puniſhable by the Foreſt Law only, ſhall mot be. be- 

vie but only aftet Conviction; for if it ſhould be gramed re, the 

1 Offence would: be dif uniſhable ; but it may be granted after Cooyiction 
$46 414! "hp order to give the Party, the Right of WW: Frechold is concerned in 

« Vide Vir. it an Opportun need ie aii e en N 0 
AT. 44% Ses 33. . TB. Court has refuſed to . a Certiorari to remove a 
3 Recognizance of . before Juſtices of Oyir and Terminer, &c. 
Judge, uponi.the whole' Cit: 


27 4 3. 48. becauſe, the Court below is moſt: proper to 

. . cumſtances of the Caſe, which are tht. ergebe. r whether it 
1 Sid. 296. eught to be eſtreated or not. Het em 
Feb. B82. Set. 34. There is a Rule in the Court of Kin e Bench, That ba Or. 
W der of Commiſſioners of Sewers" ought' to be filed without Notice given 
Combs, Eil. to the Parties concerned. Alſo it is every * Da) Practice of that Court, 
1 Georgij-1. before it will ſuffer the Return of a Certiorari för the Removal of the Or- 
—_ ders of ſuch Commiſſioners to be biled,''t0 hear Affidlavits concerning the 
2 Facts whereon they are groundetl; and if the Mater ſhall ſtill ap Appear 

cen Joubtful; to direct the Trial-of Seignad Ides, arid either to file the 
turn, or or ſuperſede the Cxrtia uri, and grant a Prack „ as ſhall appear 
© be moſt reaſonable for dhe Trial: of ſuch Iſſues, Md ito give”? Coſts 
go 2 oy . the ee n ee to A 
F + * 24) 2713 not, Un. #4 F: Fi kia Hartig "ii 1} 5 73 


. "Ad e e What Redliaints have been put 
by Statute upon the granting a Cærtiorari; It 1 75 enacted by. &2 Ph. & 


WEN „ . pl. 7, -That no ries of Snopes x (nl 
| WD ee 20%, 


15 ; 2 
150. pl. 29. 1. b the ente, of one of + ies g | | 
Th ts „5 n Hes mote avy 


pol wp - Writs, ot bring Med os * ie, e for e Wn be 
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Ty Te. £ nou FERRY LO 4 JT 
4 2 7 Tf Alſo it is .enated, 
io Time: a9 Writ of Cantorarh avhat 4 
. be granted out: King's Bach e r + any. 

COS * 3 7 any NN — Trial, aut 1:p0nt 
% Gun, G But it is provided, 


1 heh Writ may be e, any 7 daher he faid * 1 wh „ 
Names ſhall be endorſed thereon, and o_- tbe Name « "the. Perſon e * eh 
fance it is granted, WM nut 
Sen. 37. It is enacted by 20 Cor. 2, 12, Par. 4. That all Deft# » 5 

jars of Confexs, Pavements, Highways, or Bridges, ſhall be preſented in 27 bo 
Cunt only where ſuch Cauſeys, &c. lie, and not elſewhere ; and that no In.. 
nent or Preſentment ſhall be removed Certiorari, or otherwiſe out of the _ 


- — 
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ſud County, till ſuch Indictment or P ſentment ſhall be traverſed, and Judg- bs 
| went thereupon gi ven. And. it is farther enacted by 3 84. & M. 11. That © © 
ol Matters concernin po s, &c. ſhall be determined in the County where  —© 
thy le, and not elſe an thet no Prejentment, Indictment, or Order made 
h Virtue of that ye ſhalt be removed by Certiorari, ' &c. But Nie e. 
5 & N. & M. 11. That if the Right or Title to r r ſuch Caufeys, &, 
nay come in Queſtion upon Suggeſtzon and Affidavit of the Truth thereof, a 
Certiorari may be granted to remove. ſuch. IndifFment or Preſentment” into the © 
king's Bench, &c. upon the like r e as is required by the faid Sta- 
ur as to other Certiorari c, for the Removal of Indictments from Seffions; * See the S. 
fr which I ſhall refer the Reader to the forty-fixth and following Sections mw of or | 
Ao it hath been adjudged, That if the Scflions manifeſtly exceed their fr pe Re 70 | 
Authority in making Orders concerning Highways, ſuch * Orders may hens See . „„ 
| removed by Certiorari into the King's Bench, and quaſhed. _—— 3355 5 
| $9, 38. It is enacted by 7 & 8 Will. G Ma. 6. made for the Rec- | 
ry of ſmall Tithes before Juſtices of Peace, log » Proceedings or Fudg- wh 
| wt &y Virtue thereof ſhall be removed or ſuper op 4 rit of Cer- N 
ogy: of amy Court whatſoever, unleſs 1. 7 the of 2 '&c: ſhall 
im.” And in the Conſtruction hereof, it Lia b «dju . — N : 
Th if Party inſiſt on any Matter of Law before the. Juſtice of << ma mn 
which is any way doubtful, as on a Cuſtom in a Pariſh to be diſcharged 2 Hill. 
o a certain Kin of Tithe, Ge. the Order wy”. be removed within eee, 
nent of the Statute, 
$7. 39. And ft is ede by 12 Car, 2. 23; 'Cancerning the Erelte, 5 
Pr, 35. That no Writ of Certiorari all ſuperſede Execution or other Brolin. | 
| LL any Order by Fuftices of Peace in purſuance of that Statute, 3 
bt that 4 and other P ngs, ſhall .and may be had NES 
ay ſuch Writ, or Allowance thereof notwithſlanding. And the like is ge- 
enacted by other Statutes concerning the Revenue; for which I a 
refer the Reader to the ſeveral Statutes. 4 | 
$:, 40. As to the fourth Point, vis. How the Fiar for u n- | 138 
b to be figned: It is ſaid, That if a Certiurari be taken out in V. 64. 70. 
ation, and teſted of the precedent Term, the Fiat for it muſt be ſigned by pl. 19 
ome judge of the Court, ſome Time before the Eſſoin-Day of the ſubſe- 
gent Term, otherwiſe it is irregular, and the Court upon Motion will 
ther a Procedendo, But it is ſaid, That there is no need for any Judge to 
in the Writ of Certiorars itſelf, but only in ſuch Caſes wherein it is 
quired by Statute. 
S#, 41. As to the fifth Point, viz. To whom the Writ of Girtiorars 
v be directed; It ſeems, That notwithſtanding regularly it ought”, K 4. 
b be directed to che Judge of the inferior 5 et in ſome Caſes it 4 H 573 1 
ay be directed to the proper * Officer known to have the Cuſtody 9 
de Record to be removed, and in ſome other Caſes to * others, as mall * 
be moſt agreeable to the uſual Courſe of approved Precedents, which He Hob. 133. . 
lems to be the beſt Guide whereby to judge of this Matter. And a- Date. 


1. 11 * 4. See the Cale au c the other Part of un c » Dyer 164; pl. 56. 2 


bo 05 1 „ 0 
"8 Caller | nt; it ſcems, That for. an Iodietment ck Conſeſſon 3 an Youu 
nr 74 b. Te 4 Coroner, it ſhall be directed to the Coroner alone, and for. an 
= Ent; 5; Appeal, both to the Sheriff and Coroner ; and for an, Indictment in the | 
6. 263. b. . Conque-Ports, to the Mayor and Jurats ; and for an Indictment at an Af. 

: — 95 ſiſe in a County Palatine, to the Chancellor of 8 ; Foun, who ſhall 
- Supra & 9. ſend for i at to the Juſtices of Aſſiſe. | 
ſel ge. - Sec. 42. If the Perſon, who ought. to c a 1 as a Juſtice 
. 1 eG aft Peace, Ge. who hath taken a Recognizance, Sc. ot a judge of MI 
 Cro. Ca. 252, Prius, who hath taken a Verdict, or a Coroner, who hath taken an 
f 27 Ga Inqueſt, Gc. happen to die, having ſuch a Record in his Cuſtody, it ſeems 
3 Keb 279. r That a Certiorari may be directed to his Executor or Adminiſtrator to cer. 
Wo. 2 750. tity it. Alſo it hath been adjudged, That it may be directed to a Ju. 

oy Aſſiſe to certify a a Record I of Affi . before his Companion in 
N 

Tr 668. Self. 43. All the Frese 1 am able to find, of Certiorari” 5 for the 

7 Removal either of Indictments, or-*- Recognizances from Seſſions, are 

Ft 163. directed either to the uſtices of Peace for the County generally, or to 
WW - 54-55: ſome of them i in particular by Name, and not to the Clos Ratulerum;, and 
| Raft Encr. according to Lambard, they are never directed to him; Vet it is taken 
439. pl. 14- for granted in the * Nrar- Boat of H. 7, That aſter a Recognizance for 
2 $24: the Peace is brought into the Cos Retulcrum, it ſhall be certified by him, 
629 Lett. S. But ſurely, if the Certiorari be directed generally to the juſtices of the 
s bro. Certi- County, or any one of them, it may be as well returned by any of them, 
Tacks, as by the Cuſlos Notulurum. And 1 queſtion whether. it can be well re- 
23. turned by him, unleſs he do it as Juſtice of Peace,. naming himſelf ſuch? 
0 r. Pl 40. But if there are ſufficient Precedents to warrant: the directing the Certic- 

831. © © rar to him as Guſtos Rotulorum, e no D | b bot that a Retur 
11 H. m4 1 770 ſuch will be good. 
, Yr” - 0p} Sec. 44. As to the ſixth Point, Vis. Where: a Record may be removed 
 Judic. 76. b. into the Court of King's Bench without any Writ of Gertiorari : It ſeems 
ain e agreed; That if a Juſtice: of Peace, or other Judge of Record, having 
| 5 taken: Recognizance, or In uiſition, or recorded a Riot, or done any 
; . © Regie other executory Matter, within his Juriſdiction, have ill - continued in 
| 9 % the fame Commiſſion, - Ge. without any Interruption, the Court of King's 
Lamb. B. 4. Bench ſhall receive ſuch Record from his Hands, without any Writ of 

2 7: Certiorari. Alſo it ſeems to be? agreed, That upon the Death of both the 
: 4 Juſtices of Aſſiſe, the Clerk of he Aſble may, without any Certiorari, 

= Vide Hob. bring in the Records of the Verdicts of Nrf Prius: But that the! Execu- 
135. tors or Adminiſtrators of a Judge, can in no Caſe bring in a Record. without 

134 a4 Writ to authoriſe them to do it. Alſo it ſeems to be agreed, That no 
wn B 4. Record which is executed as by Acquittal, &c. can be brought i into a higher 
$84 4. 18. Court without a Writ. And it ſeems to be the ſtrongef Opinion that 
pl e neither a Juſtice who is out of Commiſſion at the Time, nor one who 

3 ecord. heen out of Commiſſion, but is afterwards reſtored, can certify Wy. Re- 
2 _ 4. a, cord without a Writ of Certiorari. 

d. Sec. 45. As to the ſeventh Point, viz. What is to be done by a Defen- 
brag 4 13% dant, before che Allowance of a Certiarars , „It is enacted by 21 Jac. 8. Par. 
» Dyer 163, 7» 8. That: all Writs of Certiorari for, the Removal of any Indictment of 75 
pl. 54, 55. 56. Furcible Ent ault and Battery, at amy  Quarter-Seſfons of the 
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Court; and 4 the Bg es ſhall. 3 Allen "4 
| 2 e to the Profecutor. i in 101. wich ſuch-ſufficient'Sureties as 2 Fain | 
if "Peace, ot - their Quarter-Seffions, ſpall think fit, auth C ondition to pay unto 
fich Profecutor within one Month after | Gonvititon, : ſuch reaſonable Coſts and 


| ſtall 1 in the ſaid Saſſimt of tbe Peace, ſhall afſeſs or | allow; am in 
Default thereof, it ſhall be lawful for. the. ſaid Juſtices: to proceed 10 Ti 7 


Sell. 46. And the like Recognizance in the Sum of 40 1 
& 14 Car. 2. 6. Par. 16. concerning the F on hy 
| of every Indictment, .&c. on that Statue. 


b lndictments at Seſfions in general, but only to thoſe particular ones therein pl. 38. 727. 
| mentioned: But this Defect Was in a great Meaſure fſupplied by che f. 


| Rules of the Court of King's Bench, which upon the Ren of an N . 


dictment from London or Middleſex, required a Recognizance from the 6 Mod. 246. 


| the Certiorami Was returnable, . or the Sittings aſter; and on the Removal of ar 6 10. 
m Indictment from. other Counties n Wenne fora Tria 6. 


F $2. 48. And agreeably 8 it is enacted by £86 72 & Mins.” 
. Guil. 3. 33. That all the: Parties ee | 1 
tr 25 of \the 19 proſecuting a Certiorari, before the Allowance 
| find. two / cient Mamicaptors, who ſhall-enter inen 1. f | 9 
- BE Soo att Ih ge one or more Juſtices s of ſbe Pence f 'the unte e 
i Place, (or. eſſe before. one of. the Judges F ae King Bench, in which + vn. 

| (aſe ſuch Fudge ſhall-make Mention Fir under his Hand, om the Back 0 the Foree of 


Writ, to and. plead to tbe Indifiment or Pr 
King's Bend gry at tis own: C to procure the ſu 0 
| the ſaid Indiſi ment or Preſentment, or any Plea relating -t % 1% l * 
| & the next Aﬀiſes for the. County wherein. the Tudicſ ment was found : 
fcb Certiorari ball be returnable, if" not. in London, Weſtminſter; or Mid. 
| deſex ; and If. there, then to cauſe it 10 be. tried the next Term after wherein 5 
en Ball be e or at the Sitting after 'the ſuid Term)" f ',. 
cut of King's Bench ſhall not appoint any other Time for "the. Trial thereof ee 
4% if any other Time ſhall be appointed by the Court, then-at fuch other * 1 


j- | ad to give due Notice of Juch Trial to the Proſecutor, or bi Gert, in 4 

it ad* alſo, That the Party or Parties, proſecuting | ſuch Certiorari, ſhall" aps «'viz why ; 
0 her from Day to Day in the 1 King Ach and x depart untly a. N31 

er r they hall be. Sis by the ſaid . And ſucb Recugni unn, 

4 Lertiorari's-and Indi lments, ſhall be fled in the King's Bench, and the Name 7 


* Proſecutor (if be be the Party grieved or injured) or ſome Publick Of e 

Fer, ender ſed on the Back of the Indieiment; and if tbe Per i. 8 
| Certorari, being the Defendant,' ſhall. not,” before - Allowance "theres of; procure 
46 Manucaptors to be Jaund as aforeſaid, the Fuſtices-of Praci ſhall and "oy en 
F Tndi. ment notwith/tanding ſuch Certiorari. | 


* 1 208 And it is farther enacted by Kin laid Statute eee . 
„ , Defendant %% be comvied, the 


[od or injured, or le a Civil Officer; who ſhall proſecute' on Account ef 1 
Fat that i concerned him as Officer to proſecute or preſent ; wohich-Cofts ſhall 2 . 
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Damages as the ſaid Juſtices of Peace of ſuch Counties where ſuch Indi&tments © VN: i 


| of fuch Indiftments ; any fuch Writs of Certiorari notwithſtanding. = | 2 — 


Seft. 47. It is obſervable, That theſe Statiites do- not · . to n 225. 


| Defendant to carry down the Record to Trial the ſame Term, on which p 35 — 


ll the next Aſliſes. | 1871 | Fee 1 5 148 8 


Writ) and "the- OY zance ſhall de with: Condition, at the! Return of fac . 2 


king's Bench ſhall give reaſonable Colle to_the Profecutar, If Ie le de Parry =. 
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0 Keb erf. to the Court 8 awarded the Certiorari, if they make no Return 
* % t it; for all Writs muſt be obeyed unleſs good Cauſe be ſhewn to the con- 


95, Pl. u Sec, ga. egen That it appears from the wasiſeſt of cet 
x 1 2 That they extend only to Certiorari's procured by — indicted; 


op '-- that — Act, either as to the Sum or Condition, Se. 


1 Keb. 2g1, judiced by the Deſnult of the others.) And „ as * ſome fay, It ſhall be re 
L. 1 moved as to the others alſo. 


Kiva — che Coſts, ought ene to conſider thoſe which are ' ſubſequent. to the 


"99. 1 3 of af. : = 2585 why 

| fab On) rol hin tn Digs ftp Demand ds FE RIS ndant, and 

 Refulal of Payment, um Oath, laue an Attachment grunted — the * 

2 . ; dant by the ſaid Court fer ſuch bis Contenpr ; and 1 Reeognizance Jhl 
A ts er a r nt get 

| os he ft Sect. 50./ And the like in Effect is en dy the laid Statute of 58 


0 H. M. 11. concerning the Removal of Indicich ents by Certiora 
61 the Counties Palatine: of eas Hananten, and NE, 8 a . 


In the Conſtraction ok theſe Starares, the following 600 "ey oſt 

we th green Birf, That notwithſtandi bs the | w. 1 
e eck. 51. Fir notwi ing EX oſs * 
EE of: eee proceed to Trial of the Fo Probing the 
erima, il a pr nizance be not given; yet they will be in Con. 


. *. 2 . 
© be.” 


lh 6. trary; and the proper way of ſhewing it is to return it. 


whence it follows, That thoſe, en ee by the” Peace 
on Law 


lues 546. —_ of an IE, remain as they were at 
| ANI: 56 Seck. 53. Thirdy, tur theſe Statutes, big tht Rats 


% to ide Taking cognizances, do not take away the Power which the 
Ne Dr r 
; zances; upon their granting Certiarar7's ; from 'whehee it follows, That it 

any ſueh Juſtice, gran A e ſhall take a Recoghizanice variant 


| E as it would have had, if 
© © the(& Statutes had not been made; but it is ſaid, That the Crus, if 
| - oe by the Defendant, will not in ſuch Caſe be # SaperFeueer 10 the 
Proceedings below, as it would have been at the Common Law ; for the 
. Statutes —_— be expreſs, That the Seſſions may proceed hotwichſtand- 
ning any Certiorari procured by. a Defendant whereon' an a op 
| ente cen preſcribed. 
Cell. 54. Fourth, That if the Perſons offering es be Suretes, : appear 


* March 27. | to be oh a 204, the Juſtices * cannot refuſe them. 


' March #7. . Seeg. 35,  Fifibhyy That if divers be indiaed * in the fume Tndifimens, 
And fome of them find Sureties, and others not, the Indictment ought to 
ue icy ede Le er they ſhall not be pre- 


Ke 5 „e 66. Sah. Thar che Maſter of the Crown. Ohe, in tig 


I FF, Certiorari. 8 F 
: Sect. 57% Seventh, That be Profoogkcr the Colts ße 

| taxed, is not reſtrained from apgra ED 7 the Ons 
dant, eee e . Tach © expreſs Words of the Sta- 
tutes; and therefore the Defendant can 1 no ee from ba- 
ving paid them: But in other Caſes, after a Proſecutor has accepted Coſts 
from a Defendant, he cannot by the Rules of the Court, aggravate his 
Fine; ee Hand no Right to demand Coſts, ok har: 


dtzßem at all, he muſt take them by Way of Satisfaction" of the Wr | 
„„ which it is unteaſonable in him to —— the Deſendant. od this . 
1 fall. 55. take to be a common Practice; tho” a "Se Rep her ems 4 


Fl. 5. a Note to ä 
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Se. 58, 


PR way j b ads” {0 
Ki. 58. Bighthly, * That: ndtwithitanding.the *** Re 46%. 570 | 

cogniaance ſeem to be expreſs, That the Defendant ſhall I 8 55 . 

Tral at the next Aſſiſes, &. yet it! mall not be forfeited, unleſd th Pro- 

. of 7 Indictment Ys Rules N e244. do tue Cone of the We 
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_ Ninth, "That after ſuch e fonfcited by . ” 1 > 

| 1, uh, Ta te ch ons in Bras, wp 8 
dition,: ihe Court will "hot hear ang Motion to quaſh the Indichment of ne ge? 
(ertiorart.. . 177 If Fre * : 25 N 1 8 Wel 15 Ot «3H WTF WON 2 Thr 

Se. 60. Itiscnated by g & 4 M. & M; Yo! Par. ö. nn 177 80 a 

Nhat no Cortiorari h be allowed to remove any Proceedings on that Ad; un- 

| bf the Party convid ſhall become bound, "with good. Sureties, in fifty Pounts'to N & | 
| ful Gs and Damages uithin one Month VO” ora tir ere. IO 


4 „5 0 a Procedendo granted, 881 2 if) Ft . 164 
$48; 61. And the like in E eb f + WIG M21; 1 ib wo 
| 5 Anne, Self. 2, Ch. 14+ in Relation 9 5 Convictions, on thoſe: Acts of Of-. 5 
| fences concerning , . iS | 9 85 8 
$:. 62. As to the eighth Point, vi. oe ie 1 Tn Ig 
ſedeas to the Court below: It is © agreed by all the Books, eg he Cares: 8. 
dlowed by fuch Court, it makes all its ſubſequen nt bb gelen 9 8 


cord, that is removed by it, eironeous. Alſo it ſeems to be generally * 
| That a Cerfiorars, for the Removal of an Indictment of Forcible Marry ; Gol. *. 
| fund at the Seſſions of the Peace, being delivered to any one Juſtice 'of 4 g 28 
peace of the ſame Place, before the Statute of 2 1 Fac.” 1. ſet forth more at pl: 5; 755 : 
| Large Sef?. 4.5. which requires, That eyery ſuch Certiorari\ ſhall be delivered Moor . 
| i fome -Seffions in open Court, did (by ſuch Delivery without 1 „ 
| more) ſo far ſuperſede the Power of the Seffions, that all its ſubſequent ol. 2 
Proceedings\thareon, and even an Execution of a prior Award on the fame 
| Inditment, would have been erroneous: And it ſeems to be generally“ a- NN 916. 
N Jaſtice to whom ſuch Certiorari ſuould be delivered, e. 
wwe ond immediately to haue awarded a Super ſedeas . . 
Sheriff in order to have ſtopped the "Exccution of wy . Award of h 
| fich Court upon fuck Indiettnent. TL 
beck. 63. It ſeems to be the better © Ophiss, [Thit — on Law'Þ 
ch a Certiorars, being delivered to the Sheriff before" he hath beguti'to 1 Bo | 
| puta Proceſs in Execution, will make his ſubſequent Exccution of it wholly 97g. | 
| | wad; becauſe it is a miniſterial Act, and not'a, judicial one. But if ſac 9 


| Syrrſedeas be not delivered to the Sheriff till after he haue in Part executed re 1 
| fuch Award, it ® ſeems, That he may afterwards be authoriſed to go thro' : 8 
| vith it by a Writ of Venditioni e in the fame Manner as he may in 1 6 ul — 
be Cage ter 4 Writ of Error; but: 17 qbeſtion, Whether be can e IP 4 


_ fully aſtet ſuch 8 
| | the Agog = peg "97? D Pant To 2; TY att: 
bat. 64. . e That 4 Cirtiorart; being #24 . 
nne delivered) makes uit fubloquear Proceedings on' the Revord: thee * . 

e be removed by i. erromeous, by Force of theſe Words, Coram 5 e | 
in ter minari vou, & nom alib?, whether ſuch Proceedings are before 2) NN. 4 
| Cafter-its Return wand: notwithſtandibg the Party WhO proſecuted: it, ne $499 151. —̃ 

rer make any other Suit" to have the Record certified; but only only by cauſing Mels beet EL 1 

the Certiorarij to be delivered. And * Reſpe& a Certiorari "hath a thave 1 
Tager. Force” ihan a: Writ, of Error; for that bocomes * of no Bea, pb 57 


| * - 
| IN is Vl 324. - Dy, 2450 75, 6 H. 7. f b 16-8. -Bro..Recordare, 8, Dale. Oh. 134. ar A 
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204 5 Of, Piedra: Bock U 
ver if /the-\Pirty..xetio;ptoſebuty ee 
eee hor 11 fo) it ſeems to be holden: in ſome * Books, That the 
79: very Iſſuing of a'Certrorars is of itſelf a Swperſedras to the or Court 
Dy. 222, Whether the ene wat 1 3 ere 550 eee Manner 8 
Mo, an Appearance in t urt a an | x Og 4s por a ere, will 
3 5 5 a bid Fo Outlawry NT Ir after, th though - ſuc 6 were not 
5 5 1 Inſt, 128. v delivered to the Sheriff before the quinto. exattus ; but x — 
755 Lag. in Relation to a Certisrari, ſeems. more agreeable: tol the general. Tenor 
. PT. . Books, and the Reaſon of the Thing. And it bath been * aud, 
9, 10,11, That f a Certiorari for the Removal of an Indi&tment before Juſtices 
Cro. E El. 152. Peace be not delivered; before. the Jury be ſworn.'for the Trial of it;: 8. 
pl. 29- is Juſtices may proceed. Alſo it hath been © holden, That a Certiorari. i 3 
82 Jac. 43. of no Effect. unleſs: it be delivered before its Return is expired. And it is 
pl. 10. certain that by Force of the Statute it cannot at this Time be any * Super. 
e. 52, 57s bony to the Proceedings on an Indietment at AUS Vithout a proper 


4121, 

Cro. Ca. 79. Recognizance, Go. 

* 2 Jon, 4 Sec. 65 > ou hath baen s 1 That a  Certiorgrs Ss, the Removal of 

pl te a Recogn izance. for the Good Behaviour, or for an A pearance at Seſſions, 

Y 125 ; will — its Obligation. But this Would be 2 5 inconvenient; 
Fon the mind Opibion- ſeems to be ſupported, by. better * Autho- 

| Se. . 2 $6. Att ſeems, That * an Inditment * F by Griirari 

1200-492 after Iſſue joined, and afterwards remanded, the Inferior. Court, ſhall pro- 


Date —_ ceed to Trial, in the fame Manner as it would have, done, F no Certrorari | 


YO” had been granted. urs 

353 Ser 67. 1 ſhall ke it for e That inferior Courts proceed 
1 Bulk. 45 5, ing after à Certiorari delivered, where by Law they ought not, are pu- 
116 Bd. " niſhable nn enn; as'hath been more fully A Chop. hn 
pl. 3. 29. | 


Vide Bro: | Be: 68. Aldo it ſeems, - That by the Common Law if a Certiarari 
| 2 be ones fled, ithe'Proceeding ee clo! 1 be e 19 Proce- 
| "Raye 186. Sec, bg. As to the fiinth Point, vis. 2 5 whit Maance e 
re 38- c, to be returned; [89] I (ball refer che Reader to che Pom in which it is4 
1 Salk. 144 to be done, to 1 Dalton, and thall farther, ales Notioe du 
145: of cheſe following Partie E Ps ee 
d e. 5% That every, uch Renin ought ic be Une the del. 
Kings hack, of the Inferior. Court, or of the Juſtice; or Juſtices to whom it is directed; 
os Kins and if ſuch Court have no proper Seal, it Leems, ? That the Return ma 
againſt intWhic. be well made under avy. other. '2h yt N36 
low, Hil." Sec. 71:4 Secondly, That every duch Rebun mot bead by the very 
3 Perſon to whom the Certiorari is directed; for if it be directed to the Ju- 
Eh 3. 107, ſtices of Peace of ſuch a Place, and the * Clerk. of the Pleace only return it, 
> Dale.Ob: 9: ;. Or to the Conſtable, or to the Recorder of B. and the * Deputy. Conſtable, 
* and 134. or Deputy Recorder, return it, (without ſhewing in the that the 
* Cro. H. Principal had Power to make a Deputy) or to 5 Steward of St. Pauls 
27 12, 124, and che Steward of the Church ef St. Feter and St. Paul returnit, nothing 
42 alk 479 is removed. Vet it is; certain, That if it be directed to the Juſtice 
„ Rel ab, Cheſter, it may be returned by 4 B. Chief Juſtice z for the ſame Ons 
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dane as Acceſſary to thoſe who de 


| try may be ſuhject to the Trouble of attending 880 Trials u one 3 a 5 


do as well; and the Perſon tried may be ſubject tu the Hardſhip and 
if two Trials'for. his Life; which is contrary to the gene bare ene 
Law, (as ſhall be more fully ſhewn under the Chapter concernimg the Pen 

of Auter foits, acquit,) whereas if the Trial ſhould: be deferred till alt the | 
Rage attainted or appear, he would de tried but once. «Bit Fahove a r wy 


| be ſeveral Principals, and a Ferſon be charged as \Acceſfary to ode of them Lett G. 


only, it ſeems clear, That it is no Ohjection againſt his being tried as A- 
i 6 Prociphl that the ethers have' not yet ppg, "Ren 


. 1 wy © Wo > Ss 


. 476; "Ap.to the! Wasch Frag im. Whether the. Principe ages 
be both tried by the ſame Inqueſt; and in what Manner then : E P. C. «22. 
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| aps fine}; Ie ſeems * to be. ſettled at' this, Buy, Thar if the Ning. « HH. f. 


| pal and Acceſſary appear together, and the Princi the general Iſſue, » 
; N ae fey (ball be. ben to. plead a e he likewiſe — 
e e one Inqueſt; bon cha the —— 


muſt be * firſt convicted; and that the Jury ſhall be ch: 


ind the Fred Not grill, they tall find. th F Nene 
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i Felony, were. Pat in that Part 0 it hakt hay in- r e "WS 
and there were Acceſſaries in that Part of it which lay in another County, 2 ed. 
an Appeal might be brought againſt the Acceſſaries as el as the Princip 139. pl. 51. 
n that County in which the principal Felony was cg, A gp; 1 
the Counties were at a Diſtance, it ſeerns that it may t $7916. 
That an Ap might be brought in like Manner deal in in 

principal Felony was committed ; becauſe in an Appeal . . 
Tral may be hy a Jury returned from each County... But Where ohe ; of 350... © 


the Counties can not with amy other in taking an Inqueſt i as that 6, 99 


of London, Sec. it hath. been adjudged, That an Appeal againſt the Ace fl. 5.5 ** 


ceffiry could not be broy in either. Alſo, nin 


Joinder of Counties for. the finding of an Inditment, it ſeems to have 


been very doubtful: at the, Common. Law, where the Offence f . nl 
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5. Dyer 209. pl. 10, 14. 8. 
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Put theſe Matters are fully cleareT bf theVitiw of 1 & Ez 
* „ al of "Murder may 
ame Gou: re . 0 gelen or porfoned 
againſt he Principals ar eerie in . 
Ne Hes 3 %; and ub. fia before" whom any fuch 
©" Appeal _— e 8 ed and taken, durbin the Ma, and after 
Murder and Manſlaughter committed and dojie, ſhall proceed againg fuch 
| Acteſſaries'in the fame County where ſuch al ſhall be fo taken, in like 
| Manner and Form, as if the ſame Offence of” Acceſſaries bad beers committed 
in the ame ant Count where ſuch 2 ſhall be jo taken, as well concerning the 
2 „or twehve of ſuch County wheve f. ſhall be 
eee Plea of Net guilty, as otberwsfe.'' . 
Seeg. Fo. And it is farther enacted, Por. 4. That Where ay Mr or 
54 1.14 5 committed and done in one Cuy, and another Prin, | 
725 e more, ſhall be Acceſſory "or | Acceſſaries in any Manner of ue, to nn fach 
88 N other County, that than as Nara fun of fe 
92 1 Gr. £5 Arceſſary- or Acceſſaries uptn the Circumptances of cb Matter 
uſtices- of the Peate, or ther 1 Nuftices or bars. oct 3 0 enguire 
e i" Os County aubere ſuch Offences of Acoeſſa aries in 
manner of of une ſhall be committed or e get ed edFudl in't 
1 Tau, as if the ſaid pri e Offence had been cummifted or done in tht m 
A | Cnmy where the f famb fag fcb Atceſſary all be fm hd 
| that the Yaftices of Goal Delivery, of Oyer and Terminer, or "ta of them, 
fen in fuch County where the Offence of any ſuch Arceſſary ſhall be beareafter 
t Committed und une, upon Suit to them made,” ſhall write t6 the Cuſtos Rotu- 
4 5 © Jorum, or Keepers: 1 the: Retords, whore ſuch Principal ſball be uttdinted or 
an ö 2 conuid, to certify them: tberber ſuch Principal be pon Cor victrd or others 
| A incipal Felony ; who upon" ſueb writing to them, 
1 8 them, — ſhall make Aber Certificate' in Writing under 
8 Seal ur Seals, to the "ſaid Yulices, "whether fuch Printipul be attaintel, 
convicted or otherwiſe diſcharged, or not : And after they tht fo ſhall have the 
-* Cuody of ſuch Records, do certify that ſucb Principal is "dttdinted, covid- 
en, of otherwiſe diſcharged of ſuch Offence by che Lew; rlur Iben the Fufces 
' of 'Gaol-Delivery, or of Oyer and Terminer, or other thereto authoriſed,” ſhall 
proceed upon'every ſuch] Acceſſary,' in the County where fuch' Aug ary or A.. 
; - Ceſſaries became Acceſſary, in fuch Manner and ' Form;- asf both -the fad 
ee Offence and Acceſſary had been committed and dont inthe ſame chun. 
x ty. obere the Off poo ay wh ee + 
. 4+ I;304 cb Hrceſſary ſhall anſwer Arraigumeni, au rec 
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F/ ˙eiiI aff; » 
. 52. Secondy, The Court of Kings Bench, in Relation” tc Fe Ins. 49, = 
| Perſon, there indicted as an Acceſſary in the County wherein the Hide, . 
Court happens to fit, to a Felony in another County; and the Lord H T. C. 225. 
| High Steward, in Relation to a Peer to be tried before the Lords a 1 
u Indictment againſt him as Acceſſary in one County to a Felony in an- under Lie * 
| ather, are within the Purview of the faid Statute; not only becauſe it* 3 laſt. 49. 
| i; a remedial Law and made to fupply a very miſchievous Pefect of , G % 
the Common Law, which oftentimes neceſſarily occaſioned a Failure x 
| of Juſtice, and therefore ought to have a beneficial Conſtruction; | 
| but alſo becauſe the Court of King's Bench being the fſupreme ye pra 
| Court of Oyer and Terminer, and Gagl-Delivery, may naturally be in- ch. 3. . I 
cuded in the very Words of a Statute which gives ſuch Juſtices any new .. 
power; or if it be not thought to be ſtrictly within the Words, it is at = 
kalt within the Meaning of them, which otherwiſe would give a higher | 
| Privilege to an inferior Court than to a ſuperior : And the like in Effect may 
be fad in the Caſe of the Lord Steward, who by the Words of his; rag. 136. 
commiſſion, as well as the Nature of Thing, ſeems to be a Jatkes! 13 
of Oyer and Terminer, and within the very Words of the Statute, or at 
laſt within the Meaning. To which may be added, that theſe Words ih the © 
iter Part of the Statute, That then the Juſtices of wn 4" or of Oyer 
md Terminer, or other there authorized, ſhall proceed againſt ſuch Acceſſaries, 
kc, ſeem plainly to imply, That ſuch other ſo authoriſed may alſo ſend 
fir a Certificate of the Record relating to the Principal; for nothing can 
de more Natural than to expound one Part of the'Statate by another. As 
y the Objection, That the Words of the Statute are, that the ſaid Ju- 
bees, or #209 of them, ſhall write to the Cuftor Rorulbrum, Gr. and there- 
| fore that the Lord Steward cannot do it, becauſe he is but one, it be | 
*anſwered, That thoſe Words are to be thus conſtrued, That ws e faſt. 136. 
3 or more ſuch Juſtices, they muſt write, &c. but not whet, "there 9 — 
k but one. | 25 $64 3g 
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g. 53. Thirdly, Not only the. Juſtices of the King's Bench, the Pleass - 
before whom are properly ſtyled * Placita coram Rege, and not coram Ju 16 | 2 9 
ſitiariis, but any oth Juſtices, writing for a Certificate in Purſuance of 13 G85 5 1 
tte Statute, ought to do it by Writ in the King's Name; and not by a H.P.C. 223. 
Frecept in their own Names, and under their own Seals, and the OP 
hren by Dyer is becauſe it is a Writing from Juſtices to juſtices. Hoſt. 49, 
Her. 54. Fourthly, Where ſome of thoſe ſuppoſed to have been Ac- 13. ferm te 
ſlries to a Felony in a different County, are proceeded "againſt in the coguy r 
King's Bench, in Purſuance of the Statute,” if there be a Likelihood the Juſtices © 
bat others will be in the ſame Manner proceeded againſt in another 2 u King's 
Court, it ſeems moſt adviſable 1 to ſend- for the Record relating to the mw re 
| Principal by a- ſpecial Writ formed upon the Matter according to the the King's 
Words of the Statute, and not by Certiorar?, becauſe that would wholly; 114 49, 4 
remove the Record from the Court below into the Court of King's 136. 4 
bench, which might cauſe a Doubt, whether either the Court below, ori * ' 
of King's Bench could certify it upon 4 ſubſequent Writ; for "as to 62 f 89, ad * 
Court below, it might be ot jected, That being ng longer a Recbrd , 27 w?; 
that Court, it cannot be certified by it; and as to the King's Bench, it 
night be objected, That the Principal was neither attainted nor Convictet . 
here; Whereas the Words of the Statute are, That the Juftfces ſball wy OY le) 
" the Keepers 'of the Records where fuch Principal ſhall bt \attainted"or" . 
| N thele Dbubts . Oy a ſpecial Writ the to Court#y Int, 4. 
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C. 223. 


avm dern in what Manner « Prifoner is 
ing papa rg nfs} ry» e. 
And firſt as to the Pan Randing Mute I fall Sale, | 
1 ; 1. Where he ſhall be faid to ſtund Mute. 8 . 
1 En it ſhall bo tried whether he do fo of Malice, or by he A 
: - What Gall be done where ane is found to dad Mats by he 
r 0 
* . Nee e 
* * ee ee eee eee 
: | | his Penance. | * « 
$ What is the Nature of ſuch Penance. 5 
. What he ſhall forfeit, and to whom. IO. 
> Whether che Proſecutor of an Indictment or Appeal of Larceny 
be entitled to a Reſtitution of the Goods ſtolen, upon the Defendant's 


— have the Benefit of Clergy. 


Se. 1. As tothe firſt Point, uz. In what Caſes « Man mal be fd 
da ſtand Mute: I take it to be agreed, That he who anſwers imperti- 
nently, or ineffectually, or refuſes. to pat: kiaſels, mgoy n his Trial in ſuch 
„ as pr 
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| with as ſuch, as having refuſed a Trial dy his Country 

a pon Tria bythe Cort, which is the: proper T MESS 
Law. 50s 7 | e. 3 

. 8 Alſo it ſerrhs/ clear, That e Min Hath-® e 17 

leaded, and put himſelf upon his Country, he ſhall not pl. 

12 as = thar ſtands Mute, in Reſpeck of his ſubſe- þ oY 

| quent Silence: But the Jury ſhall'be charged, and the Trial ſnall proceed, 9 

| „ ſhall he viven as in Commen Caen. 3 8 

Se. 5, As to the ſecond Point, is., In what "Caſes, and in what 4 

| Manner it ſhall be tried, whether one ſtands Mute do ſo 1 . ; 


* 
1 8 


pond, 6 won. What tha be done where one” with 
fund to ſand Nite by the Act of God: It is agreed, 
Gfe, the Judges of the Court, (who are always to 
| Priſoner, to ſee-that he have Law and Juſtice) 
of, but alſo whether the Priſoner be the "ſame Fer- 4. 
Matters Which he might have i 


ch Eat deal be made; a e no by eee ee 


the former, ah to Vide Kelty. 26. 3H. e 
e CN aged De. Appt 7dr M. P. C * | 

*$.P.C. 159. Lett C. Same Point admit 

Ris in p Tar wha s Mas dow nr 


Mt. (2 di: Penance 37. H. . 23, 
& Bro, Penance, 9. — flee, Cont. 8 * * Ply 
„ F,"C. 150. Lett. C. : Diſt. WEL 

24. P Ent. 85. 18 H. TY 
Len. D. from the Authority of 4 ich 


726, ee nds + hv 1796 .. SS” 1 
H. H. P. C. 317. : 
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326 59 vans * beck l 
wi ff aa | 1 A ee the Sharif in dhe atne-Mahoer, as if the De. 
ſendant had actually pleaded; for ſinoe it is no his Fault that he did 
1 no Reaſon Ahy bis Trial be in a more looſe 
alalangd ſummary Manner, or any way leſs „or ſolemn, than if he 
. Hl p. c. had. To which may be added, That Sit Matthew Hale: faith} * . That the 
145.  « Felotry ſhall: bt enguired of, &c. in the ſame Manneri\ a if" the Prijoner bai 
Fuleaded Not guilty; from which Words it ſcems plain, That in his Opinion 
e Inquiry ought to be an Inqueſt returned by the Sheriff as in 37a 
Trials at the Miſe oſ the Parties, becauſe if the Defendant-had p 
. it muſt certainly have been ſo. - And therefore it ſeems: 1 That 
vg. p. C. i 150-where Sir William Staundeforde * having ſpoken of ſuch Inquiry, adds i im- 
len. D. mediately, That it is but an Inqueſt of Office,” ought to be 
er of the Inquiry of the F . whereof he had laſt ſpoken, but of the 
5 uiry ONT? the Priſoner © ſtood Mute of Malice, or by the AR of 
God, Whereof he had ſpoken in the Sentence next b eee I the 


7 Nie, FP by him, to this Point, relate to this Inquiry only.” 22-4 ae 2 r 556 
i t ei e, e i. > 8 „A l 5 
pl. 2. ls. 40 6140 fannth Point, 5 abu pls the ſtands * ſhall 


| 5 6 Hef. 8 be awarded to the ſame Execution as if he had not ſtood er oo 
| Cords. | harem Ball eee 


e thy. n What ſhall be done to him who ds. Mate after an Attinde, 
2. What to a Perſon arraigned for High Treaſon. 
Bogle 3. What to one arraigned. for Petit Larcen. 
4. What to one arraigned for a Felony by Statute, 
5. What to one-arraigned/upon an Ap 
8. What to _ indicted of a nga Felony or; reit Tren. 7 


r $8 8. 5 10 abe, frſt Particular, vir. Wust. ft Pic ot him 
31375 . be ſtands Mute after an Attainder: It ſeems t0 be ſettled * at this 
key. Day, That where-ever one who is attainted; either by Judgment on a 
| 1 8 150 eee ee e,, eme-40 | 
So adjadged- the Demand why Execution ſhould not go againſt him, he ſhall not be 
8 H. We awarded to his Penance, but to the ſame kind of Execution, if any, that 
* 1 would have been awarded, if he had not ſtood Mute. Yet there ſeems to 
Bro. Pain, z. be this Difference, That where one who hath always continued in Pri- 
on a ſon, after an Attainder by Verdict or Confeſſion, ſtands Mute to the 
Cauſe of Abja- Demand why Execution ſhould not go, it ſhall be awarded > orb 
ration or any without any Inquiry whether he ſtand Mute by Malice, or 

| ants 43 5 whether he be the ſame Perſon who is ſo attainted or not; becauſe it ſuf · 
Confeſion ; ficiently appears that he is the fame Perſon, and that is ſufficient to juſtify 
dar the con- an Award of Execution againſt him, where nothing appears to the con- 
— trary. But if a Perſon ſo attainted, be retaken aſter an Eſcape; or if 
other Attain - one be taken after an Outlawry or Abjuration, and ſtand Mute to the 
on a f. Demand, Why Execution ſhould not go againſt him? It ſhall be in- 
„ quired, 1 he ſtand Mute of Malice, or of the Act of God, and if 
Abridged it be ſound of Malice, it ſeems that Execution ſhall be awarded without 
br. any farther Inquiry: * But if it be found to be of the Ack ef God, it ſeems 
' Bro. Pain, 12, it 41 alſo inquired, whether. he be the fame Perſon or not, 
Coro, 99. one jn the ſame Manner as Where "one Nute 79 W N ben 


jad fund N upon his Trial. a ork: oy 

ing ute, 1 | 5 1 15 182 %# { 4, 

was „„ * * 
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par re mrs omar — former Pars of 8 I Ras; 
Chapter. Bu whore; ſuch Perſon Lies. „ 
not find it any where holden, that there is, any 


to an Arraignment for Petit Larceny: 1 take 

That if a Man appear to ſtand obſtinately Mute en an 
ment for Petit Larceny, he mme Ge. as if he 
tonfeſſed tha Indictment. Fea” 

Ker. 11. As to the fourth Particular, uiæ. Whabis w be dose 16-thaie 
who ſtand Mute to an nment for 1 
77 1 e of e Move 
of Trea 
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10 anfever direfly, or | ſhall Jand Mage, be hall h the like 
at if he were found Guilty, &c. But where a Statute, as Dyer age. 
&c. ordains à Trial by the Common Courſe of the . * 
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judged, That the Criminal ns REY Go: as in hi n eu. 


£ +1 n 
. Se. 12. 4% tothe fifth Particular, vis. What lo te be | Fra 


vhs ſtands Mute to an on an Appeal: It is holden by Sir 3 


Matthew Hab, That an A lee of Felony Mute ſhall net have i. e 
r Judgment of Penance, but to be hanged; [97]- but this is made a Qyere in pp rb 
122 * Brook; and the contrary injon- ſoerns to be favour- H. F.C. x26. 
ed by Sir Edward Cole, and is _cxpreſly ' holden 2 — K e e 

| eas 


„ in the Old Books. 

of 21 V. E. 3. ſeems to bg n in of the other 
vide; to which it may be anſwered, ot only chat three of dhe abcue- Later 
cited Reſolutions to the contrary,” are much later, bat 1 
to have been taken with the Manner, ch 2 I. «78. 
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84 1 | | , 
d , ſuch Priſoners. as be taten on light: 
i 1 un 6" 14. Sir Eduuaru Cute, in the bee, 

bs. P. C159: Sir William *. Staundforde;' ſaith, That there ought: | 


225. or otherwiſe that he be a notorious Felon, or apenly: 
1 o. deres he adviſes the Judge, for the Satisfaction of this! Statute, and 


2 


e 


2 WES may be ſeverely. fined and impriſoned. for the 


1 in Rang . Belonies, ee, 
44 the King's Stir, ball have ftrang uni hard 
fe to fand ito the Common Lau ef abe Land“? 


TY nt ations; 
ruQtion! of this Statite;/ faith, 

That no Perſon ſhall be put to this Puniſnment, unleſs the Matter be evi. 
+ eee bie, whidhy! it is the Duty of the qudge to loo into; and 


wl 7, C able biene cdeenee che Party of the Crime hervof he is. ; 
; 9 


wy TA | Diſcharge of his Duty, to examine the Evidence /which-provesthe- Priſoner 
 . Guilty of the Fact, before he proceed to the Judgment. of Pain fort & 
dure. Net I. cannot find any Bock which takes Notice af any Examina- 

9 of this Kind, or of any Entry that the Defendant! appeared: to be 1 


e 15 notorious Felon, before ſuch Judgment given againſt him; upon his ſtand. 


DIM ing Mute, whether upon an © Indictment or Appeal: But all the Books 
' 7 cited in the Margin ſeem to intimate, that the ſtanding Mate is of itſelf 
bo; a ſufficient Ground for ſuch Judgment. Yet all that ean be inferred from 
3 to be this, That it is not neceſſary; to make any thing of this 
Kind Part of the Record, it being a Matter leſt to the Diſcretion and 
rr and to be preſumed where it is not expteſſed. 
4 11. But as to all Capital Appeals whatſoever, and all Indictments. and Ap- 
18. reals. of Petit Treaſon, ns Ih tad be Eads. That not being within 
7. FA Statute, but remaining as they were at the Common Law, he Ob- 
2 770 zo. ſtinacy of a Criminal in ſtanding Mute to them, mæy be of itſelf, with 

9 3. 18. out more, a ſufficient Inducement to a judge to . to his Penance. 
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s But conſidering that ſuch Appeals and Indictments are within the \ fame 


plas Reaſon with endes is the Statute ; and it is uncertain how the 


pl. 5 
1228.85 Common Law ſtood in Relation to theſe Matters, as appears by the beſt 
2 Inft. 17% Authors, 'f differing among themſelves concerning them; and ſeeing the 


17 g Method preſcribed, by the [Statute is very juſt and nitable, þ fecqms ponent 
8 at leaſt — 74 * obſerve the ſame Rules i d equi Caſes of this Kind. 
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ni r reyerſed will not do it. But it is agreed to be a ood Bar while ne Gh 278. 
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3 Seft. 4. Thirdly, Where a Perſon attainted of Felony, is afterwards 
Abi indicted of High Treaſon, whether before or after his * Attainder ; for 
Bro. Treaſon, the judgment of Death in High Treaſon is not only different from that 
11. Fitz. 54 in Felony; but the Forfeiture” is alſo more general,” (extending to Land in 
105 Ra” Tail as well as to Land in Fee-ſimple, fince * the Statutes of 26 H. g. 13. 
and 33 H. 8, 20.) But if the Felony were firſt committed, it ſcems* agreed, 
: C. 213, That the Title of Eſcheat to- the Felons Lands in Fee-ſimple, veſted in the 
H. H. P. c. Lords of whom they are Holden from the Time of the Felony, ſhall not 
be deveſted by the ſubſ . . re for the Treaſon, as N n be if 
the Treaſon had been firſt 1275 e | 
che contray Hef, 5. Fourt | Where an e ee jb Larceny But a as Ap- 
ITT 59% peal brought again him, hanging the firſt, and afterwards is attainted in 
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of Office, and according to Others by an Inqueſt taken at tlie Miſe o 
, whether ſuch Appellee be guilty of fe Larceny or not. Ahd the 
. ' fame in Relation to an Indictrnent of * Larceny ſince 
te pl it he Statute of 21 H. 8. 11. which entitles the Profecutor to a Reſtitution 
ſeems Repog: of his Goods, upon the Offender's being found guilty, Sec. in the fame Man- 
> Co.Lit'373 ner as upon an Appeal. Alſo it hath been adjudged, That a Perſon at- 
392. ' tainted is as liable to anſwer a Perſonal Action, as 1 he had not been at- 
the thap- tainted. For otherwiſe his Attainder would give him 2 Privilege and Pro- 
. dection, which the Law is far from intending in allowing'the Plea of A 
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chat the King, when he granted ſuch Pardon; was 1 e 10.4. 
both of the Heinouſneſs of the Crime, and alſo ho afar 6 NE: 1 
convicted thereof upon Record, the Pardon is void, as being by Pardon 19. 
Impoſition-uj — And this is very agrecable to * . = 
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„ upon a: ſpecial Confidence that he will ſpare thoſt only Whoſe 5. 6 Co. 1 19 
85 eould it have been foreſeen, the Law itſelf mey de prefüned Wee 
ling to have excepted out of its general Rules, Which the Wit öf Man But Note. 
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auſe. it ſhall be intended that the King had not Conufance ef dhe At- 1 fl. 2 7. 
dainder, but was deceived: in his Grant; which ſhall not grieve him when pl 24 
ke has true Notice of the Matter. And upon the He Ground it hath Beem g e ' 
bolden f that che Pardon of one who is convicted by Verdict of 4 Felony Bee, ay 
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few: 4% Man was attainted on an Appeal Robbery, audi tho King reciting the 
Charter de Attainder pardoned the Execution it isfaid,/>-Thyx: betauſs de Pardon 
1 did not en mention the Felony, it was, diſallowad. But ir does 
60s. 2 not appear hom it was pleaded, nor to what Purpoſe: it was | 

S. P. C. 104. to; be. made. UIſe of, not how far, ur in wint Reſped it: was 
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4; Authority of this Caſe, that ſuch a Pardon is no way good, yet I do 
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Chap. Of: Param. „ 
Soft. 13. It ſeems * agreed, That where a general Act af Pardon ex- *6'Cs 13. 
cepts ſome particular Kinds of Felony,” ſuch Exception extends as well 3 1 1 

to thoſe whereof any Perſons are attainted as to others; ſor if thoſe 
whoſe Guilt a not on Record are: excepted, much greater Reaſon 
is there that thoſe whoſe Guile ap in ſo high a Manner ſhould. be er- 
cepted; and therefore being within the Letter 2 the Exception, they can- 
not but be intended to be within the Meaning of it alſo. Neither doth it 
follow, That becauſe the Pardon of a Felony whereof a Perſon is attaint- 
ed is not * good without mentioning the Attainder, therefore ſuch a general . f. . 
Exception of all Felonies ſhall not extend to thoſe whereon there hatn F 
been an Attainder; for the Caſe of ſuch a Pardon depends on this ſpe- 
cial Reaſon, That the King E of the 'Proceed- 
1 en eme 
wn, Seft. 8. 
Se. 14. As to the ſecond Particular, viz. What is particularly-te> TE. 
9 in a 2 of Treaſon, Murder or Rape: I do not: find that « Vide br. 
uired any Thing particular in the Form of Pardons © | 
of ſuch; — 4 h was not equally requiſite in the Pardon of | . 
Felony whatever. But it being 2 by the Statute of 2 Ed. 3. 2. Med 3,8. 
which is confirmed by ſeveral ! ſubſequent Statutes, "That Charters" of p "+2 
Pare enſlaughters ſtall not be granted, but only-where the King may Coro. 45. 
do it by, * Phat is to ſay,” where a Man flayeth another in bis own De. Nen. N. 
72 or by. M fortune. And there being no Precedent in the Regiſter* ! _ , . 
of a Pardon of any other Homicide, but ſuch. as is done Saher m 86 40 3.2. 
defence or by nee, or by Infants or Madmen; ſome have gone .. 4. 
fo far as to hold that the King's Pardon of any other-Homicide is net godd 1G. 197. 
unleſs it be confirmed by Parliament, or at leaſt have a Non aha of Len. &, 
theſe Statutes, + But this ſeems contrary not only to the general Tenour — 
of the Books, which | clearly * admit the King's Power do pardon K 
ne een general, but alſo to the expreſs Purport of 13. N. 1. Ene dec . 
ſnewing in what Form the King ſhall make a Pardon of Murder, Sem Ag. * 
Nay 2 * he * _— 15 make it. Beſides, the ſame Reaſons 87. 5. 
old as ſtrong inſt the King's ower to pardon. Manſlaughter as Mur- : 
der, which — 4 — knew diſputed. However it ſeems reaſonable that 4774 S: 
thus much I leaſt be allowed to follow from the Arguments above-men- pt 24- 
tioned, that too great Caution cannot well be > taken in the Grant: of ag. 
Pardons of any nichts, that there be ſome ſuch favourable Circum- 4 7 4 10. 
ances in Extenuation of it, "_ it ſome Way within dhe Equity, 3 
ol the Caſes in the Regiſter, and thoſe old'Statutes,' . 
Sect. 15. (Wa Ca rte, en A de re phaupaa: 
complain 0 outr. careſs WIC happened to t 
Realm, 842 Treaſons, — and Rapes had been commaniy done, and the _—— 
rk hn Charters of Pardon had been eafily ed in ſucb 722 
— the — * that ſuch Charters might not be gramt -PSeire we. 64, 
os to a0 the King had anſwered, That he would ſave bis Liberty and Regati- 1yHi 4-6. 
* as his Progenitors bad done ; and thereupon it is enacted, That no Charter . 
go hh Jrm r 8 Fubice for Murder, or farts | 


Brafton 133. 2. 
5 8 * . Mi : .: SF. 


Earle 


r Ws no 7. 5 7 FIR ER... * E 3 
4 e err " WIS. YL > 5, % 
A, oF . 2 SP * 34 * dr 3h. 4 * * PRES 
£ A EE N K e I Rp TIT. 3,” 2 5 fo 
g * * . 9 4 * * F — 8 
* * = 8 ax 47 * * jy - 


386 15 Of Param. 
Destb bf M ſlain'by 4 ault or n. Hege = 
i Rape 6.4 Tee the TIT Death of "a Man ain 
wait, Aſſault or Malice frepenſed, Treaſon, or Rape of a Woman," be 1 5 
n the ſame Charter. And if be Charter f tb Death of « a "Min be all 
2 lodged: before any Juſtices, in which Charter it it not" ſpecified, That be of 
whoſe Death any ſuch is arraigned, wur muttered or fin by ibu, Aſcult 
or. Malice prepenſed, the fame Tuftices Jhall enquire by a good gg, "of the 
Viſne where the dead was ſlain, if he were nururred or Naim 5 
fault or Malice prepenſed ; and if they find" that'be was murdered, 3 5 
by Await, Aﬀenult or Malice prepenſed, the Charter ee wif 
ther it ſhall be done as the roi North, Must 1% 5. 
Sec. 16. Alſo the ſaid Statute required, That the Nacht of bum 1 
find for ſuch a Charter ſhould be endorſed: upon the Bill under a great 
Penalty, Ge. But to this, and all other Matters, except only what i is con- 
2 | tained i in the precedent Section, it is repealed by 16 i 2 6. 
wat e e 17:0 Tt fo fully appears from the expreſs Words of 13 Nb 2. 
5 That the King s ein: of Murder, Rape or Treaſon canfot be 800d, 
« Vide Bre. without a Clauſe of Nom obftante, unleſs the Crime be ſpeeiſed in 1 
Charter of Pardon, that I do not know that it hath ever been diſputed. But it 
8 Jah hath been often nas. adjudged, That a Murder might be well par. 
115. Pl. 12. doned under the | Defcription of a felonious Killing, if the Chin 


| Keilw. 18 b. had the Clauſe of on obflante this Statute. Which Conſtruction ſeems 


Kind, in à great Mcaſare to evacuate ſo excellent a Law, by barely changing 
214, K the Form of the Charter. But it ſeems difficult to give a/ good Reaſon 
ber c why chis Statute ſhould ſo eaſily be evaded, Which was made for the 


** a, Prevention of ſuch great Miſchiefs, and no Way tends to aboliſh the 


Ent. 4956 King's Prerogative, but only to put ſuch à Reſtraint” upon the Abuſe 
— of it, which every one muſt own to be reaſotable. Bat if hel 

Pardons ot ons were founded on the King's Power of diſpenſing with' Statutes, they 
all-Murders ſeem to have been of little Force fince the Sulu of 1 Will. & Mar, 


_in greerd, el. 2. ab. 2. by which it is declared and enacted, That | rom and after 


Nen chase, that Sg n Diſpenſation by Non obſtante F or to ' Statute, er 

3 Part of; hall be allowed, Kc. L 27% Hai - x 
. d. Set, 18. But it ſeems plain, That Pardons: 'of Manſlaughter or any 
tion of « Par: other Felony, except Murder or Rape, remain as they 'were at Common 
a . Law, for which I ſhallrefer to Section 8, 9, 10, 11, 12, 131 from whence 


beriet it follows, that the Pardon of the“ felonious Killing: of J. S. may be 
mat tan, well pleaded to an Indictment of 'Manflaughter for Ki illing him. But 


3 where ſuch a Pardon hath been pleaded to an Indictment of Manſlaugh- 
expreſly pe, ter by the Coroner's Inqueſt, the Court in Prudence hath refuſed to al- 
ren de 19, it till the Fact hach been found + Manſlaughter only, by a Jury di 
ente, reed by a higher Court. 

forit eg. Seck. 19. It hath denn f and That Where a general Act of 
OR Pardon: expreſly pardons) all Petit Nan but excepts Murder, it can- 
2 365. not be avoided. by indicting one for Murder only, without the Word 
pl. 11. 574% Praditorie, Oc. Who has been guilty of Petit Treaſon; for the leſs Of- 
bre. Rep. fence being included, and conſequently: \drowned in the greater, cannot 
ab but be pardoned by a Pardon of it; and therefore the Exception of Murder 


s : 225 in ſuch a Pardon muſt be conſtrued of ſich Murder A as is. _—_— 


ph ©, + ſo called, and doth not amount-to: Petit Treaſon, © the 
37.38. | 


* 28. | Moor 752 pl. 1033. 12 Co. 150 2 Jon. 56. Raft. Ent. the hs ie tine! 
Condens ed of, S. F. C. 432. A H. P. C. 250. Vide 3 Inſt. 15 pg. b. March 214. Sty- 
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op. Rae Cl, © Show. Rep. — 284, 42 Keb. 363. pl. 11. 574. pl. 92. Kely. 24, 25. 2 Jon. 56. 
415-Pl.45 Dy. 50. Pl. 4, 5. 235. pl. 19. 6 Co. 13. b. Crompt. 115. pl. 5, 6, 8. 
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it hath -adjudged;/; That a general AQ of Par- i 8. 
Fo «of all Felonies, G. except M u ſhall extend to 2 Feb ide ſe, for; Sd 10. 
— 5 1 Offence may in Strictneſs be called Murder, and con- _ 66. 
may naturally Aer en peine within che dete a 180 
2 eee art to: be ex ed] "ed 
cording to the Common Ur of them,” and the Offence; of 9 4 4 at ee 
Murder ara generally underſthod as diſtinct Offences, and as duch — 
ſtinctly treated by all Authors, Who. when they uſe the Word Murder 
28 ſignifying a certain Species of Offences, always mean by it the Not 
Murder ofiapothet ; nd farther; ſince there is Reaſon io except 1... on 
the Murder, of landthen cout of a Pardon, than fs Mics IPOS 
cauſe both the Law of God and mans, ena to gequite Blood for — 5 
Blood, which dan be applied only: to the Murder of another, the Word 4 
Murder ſhall in fach: an Exception be taken auh te Aux the Norder mg 
of another. {zoe 41 34 n * ** 451225 31 l oh of 1 | 8 
Sec 215 Alſon it hk hk Ended That: 550 * 5's Aa 0 Bat. f . | 
don extend to all Felonies, Offences, Miſdemeanors, and other 40. 
Ibings done before ſuch a Day, it a Homicide from à Waund . wo tre. 
gen before the Day, whereof the Party died not till after the Day, becauſe Crempe- Joby 
Fe Stroke white — of the Death eee, nan Pd 
of it arg-canſequently pardun cli. 3 
_ Seffuc:224. is to the third Particulary vis. How 81 the Pardon of one 99: fl. 75 
Man may idiſchargei D: * to be generally agreed, That not No 
vithſtanding, all Felonies are ſeveral, and * 4 Pardon of ohe cn 
Man cannot dee dee Diſcharge of another, yt. i Eine Caſes the Fe. 4, 88 | 
lony af one Man may be ſo far dependant; upon that of another, that p19: 
the Pardon of the . by a neceſſary Conſequence: enute to che Ber zu s 
aal ef che other, - As. where. ine Principal pleadel bis Pardany and vines 
was allqweck it at the Common Law, before his Attainder, or were Co. 
he pleads andlis allowed it at this Day before his 1 Conviction, 3n hb ME det 
Caſe it ſeems that the Acceſſary may by a. neceflary.. Conſequence 4 58 <4 
Benefit f it, becauſe he cannot 18 argaigned till aſter the nel be * 
RY ol) Bars zun Lid t ee ge $130 ulw. Ps . pink 2 12 28 vat 
as Sure- RI Ae 
t. due tos 12757 
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fied, 8 which 12 diſcharges — d Fee mr 

that it — Sis diſcharge W To * ; 

other Caſe ® cited for this ©, you! Tn of King $ ae Bro. — 
V. the Bollding of fuch a for his Building 1 N . i 
nd to the King, Which ſhall be. no Diſcharge” to J. S. it may" Books nent” 

& anſwered, that a8 this Caſe is pur, J. N. doth iy, ſeem! to be bound s 
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above del, 18e. . ch. 66 bd iy. 81 1 . 


of Pact Books n. 
at all, but only FJ. S. who therefore —— 
Notion of a Surety, but of a Principal. 118915 
Set. 24. As to the fourth Particular, Viz. Howi Gar it is nenen that 
e che Pardon of ſeveral Perſons for Felony be ſeueral: It ſeems? Herd, 
bee. hene. That the Pardon of 4. B and C. ö all Felanies by them-dape, with. 
of Pardon, op out adding, or any of them, is void q berauſe it ſupp them jointly 
e:“ P. gullty, and extends to no other but ous: Felonies, all F Felony is 
8. P. C. 102. ſeveral* in each Offender, and cannot 1 And the Year«Bool:; = 
e 4. goes ſo far as to hold, That Addition af the Words, or 
cedene Secti· ary of them, will not help a Pardon beginning with; ſackogoine Words. 
on. But this is ſaid to be miſteported, and colitrary> tothe Rull and bene 
bie 4 75 to be agreed not to be Law at this ay bit do mae ah ne alas 
Thee, Ci. Se. 25. As to che fifth Particular, ia. Whether the King's, Gran 
EN of a Protection, or of a Place re ge 3 or Felon carry 
with it an implied Pardon cf his Crime: It is Y agreed, That 2 
= Nen granted to a Felon ſhall be ſo n uring as a Pardon, 
8 that it ſhall not ſo much as ptivllege him from — immediately to 
Dyer 34. an Indictment, in the fame: Manner as if he had no Protection at all. But 
D there is a ſhort Note of a Caſe: in :\Fiizberbert's Ariqgnent, where one 
e 104- being indicted and found guilty of Felony, produced a Oharter where- 
Letter D. by it appeared that the King had hired him to go into Gn, to the 
Cult 150d: Army, whereupon the Court. allowed.the Charter,» And: Sir Cole 
;, ſuppoſes that the Offence was ſpecially recited in the Charter, and 
n ee this: Ge fe dr rot , Fs pub. am 
— be a formed Writ, and therefore can have no ſuch Recital. But how- 
3 ever ſoch a Charter may enure as 4 Suſper n-of the Proceedings a- 
4K Abe gainſt a Felon for a Time, I do not ſee it can be collected from 
Ii Err this Cafe, that it (hall enure ac 4 Pardon of the Fel r t 
Bere ee. which ems contrary to the Rule of Law in other Caſes will 
ups Mu noe ſuffer. a Pardon of Felony to be carried beyond diana Pur- 
* Fits Cor port of it. However it was ſolemnly adjudged in Sir Malter Ruleigb's 
239. eitel. Caſe, That the King's Grant of a military Command to Perſon attaint- 
3 aſt 23%, 2 of High Treaſon, wherein he called him his true and loyal Subject, 
3 6e. and gave” him Judicial Power over the Lines ,vf-others; did not pafdon 
e th igh Teton, becauſe every Pardon of high Treaſon requires an ex- 
228 5. — Mention of it, if not by the Common Lavr, yet nt leaſt by the Sta- 


22m. 88 tute of 13 R. a2. Beſides, if the Offence had been but Felony, yet after 
1 an Attainder it could not have been pardoned without an expreſs Mention 
12555 5 gn of the Felony, and alſo of "the *Attainderg to ming a 2 
„Sec. 26. As to the ſixth Particular, vis. What is required to make a 
50 Be. od Pardon of Offences por Capitale Ir bach been adjudged. That a 
x Vide ſupra 1 — 8 of all Miſpriſions, Tre! ; "Offences and Contempts, will par- 
{Q, 12, Ac. don a Contempt in making ar falle Return, G. and a Striki 
N . hee, inte- Hall, and Barratry, and even a Pramumire : And it ath 
95 been laid down as a: general Rule, That it will pardon any Crime 
Til. n But ir is ald ab have been holdeh, That ſucha Par- 
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Mod. 103. . * Cro. Jac. 336. 2 Bulſt. 299. t 1 Mod. 102. "Vide Nai. 159, 198 

Ms A LIE erg Fay Law; ch. 5. 1 Sid. 170, 22. the fame Caſe is in 28 an Point b vox 
taken Notiee of. And the contrary ſeems to be admitted, Cro. El. 3 21. Moor 916. pl, FO: And is a- 
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Chap. 37. 99 bn. 

„ becauſe 46's bes l, ben 
to be no good Reaſon? for Barratry; and the injurious ling of ebe, 125517 
and generally all Offences at Common Law are alſo malu in ſe and jet 


i: ee that unleſs ap Cupid, they may he pardoned by ch 2 "1 


2 Pardon. 
Secf. a. . queſtioned * whether « genera Pardon of lle. 
Trelpatity extends to: Chingy ot: Confederacy. nt . 4 
Sec. 28. | As; we be foventh Partenen, dir. Whether any Ogre 5 
can be pardoned before it is committed: It ſeems agreed Thus the KY era i 5 
cn by no previous Licence, Pardon, or Diſpenſation whatſoever, make Law 234; 


an Offence ..diſpuniſhable: which is malum in ſo, i. e. unlawful in it- 23. » 


ſelf, as being againſt the Law of Nature, or ſo far againſt" the Pub. 127 
lick Good, as to be indictable at-Common Law. For à Grant of this 3. . 
Kind tending to encourage the Doing of Evil, which it is the Chief . 7: * 
End of Government to prevent, is lainly againſt Reaſon, and'' the be baer, 
en e 3 void. 6. ſeems to ue been 3 
judged , I 's: Grant: to i „and his 5 
Succeflors,.. having the Cuſtody of a Priſon, . 4 in . 
from all Eſcapes, Sc. having been — in Eire; 7 
Diſcharge from any Fine for a negligent Eſcape out 
2 — it is 1 that ſuch a Grant is e 


5 * 


ult_ in Reſpet 


Offence. * is jo ons in ſe badet 1 and he wo ent ke 
ing of a Priſon be ſuch an Offence, which I think cannot be d ; 
and farther if it be alſo a good Rule, That where the King's Grant . 

plainly againſt the Common Good, as a Grant of this Kind ſeems to beg 
4 tending to make a Gaoler leſß diligent in his Duty, 'by taking off the rug "pays 
legal Puniſhment of his Negligence, I do not well ſee how this Caſe can fl f.. . 
125 maintained. For it ſeems by no Means to follow, that becauſe the Abe . 
g can diſcharge his Right to an Amercement before it happens, for a d rank 


Doha Tenants in a Matter relating barcly to the Revenue of the Bro nen 


Crowyn, which it is admitted that in the like Caſe any other Lord may 1 ̃ 
do as well; therefore he can diſcharge a pecuniary Penalty for an Offence N 
of a publick Nature before it happens. Neither doth it ſeem that a negli- : Dy.gz-ple. 
gent Eſcape is only puniſhable by 2 b ir b late Penalty; for in ſome 9 Ul. 8. 62, 
books it is aid to be ee by which it is implied "that the Offender 2 
iſoned. Beſides it Hons. s ag,» That many negligent Bro. Nes, 
| es wi forfeit the Office of k e 
that a pecuniary Penalty cannot be ſai 'to be thair only Puniſhment; OW= 19. ſet yr. 
ever this is the only Caſe I * meet. with which looks like an Exception 4. 
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a Peer has no mare Privilege than a Commoner as to having the Be= 2 
nefit of Counſel. And Ch: 43. Sec. 4. 0 


of his Peers, I ſhall now endeavour. to bew, 5 bo N 
7. The partici: Form and. Solemnity to > be obſerved in fuck. 3 
ri $i 

4. Who are to be Triers. e e olth | „ 4 
Who are to be ſo tried. | Perl with M Su > 
2. As to-what E %% 


. e F 

= Whether a Peer can e x This) by lr 0) 1 
In what Manner the Peers 1 eie che Opinien of the Lad | 

1 Steward or of the Ju * 75 0 


. 22.6 art of the Ebel, Form and sn to be aan fac | Ne 
2 1 Tory By) 


Se. t. | When an Indifment i found gde Fer or « Crime fr 9 
which he ought to be tried by his Peers, the King by his Commiſſion un- *H-4-+ 
der the Great Seal, reciting e Indictment, — ſome · Peer, High 1 l . 
> Steward of the Kingdom fro bac vice, and by the ſame. Commiſion ; 


Ke. * 5 3; $ 


gives him Power to receive and proceed on fach Indictment, and — S. gs. 
the Peers to be attendant on him, and n 
bring the Priſoner before him. 48 

Fee. 2. Alſo © aCertrorart, (which cy obs keith CR ov — -Y 
the Steward's Commiſſion, or a fubſequent one) goes out of Chancery to al 
certify the Indictment before the Steward 2 z and the Steward by Bin r +l 
his Precept under his - Seal, Liretted to-the®s: before «hood cherindii High Tre 
ment was found, appoints a certain Day and Place, at which it ſhall bo by the Hand 
certified. And another Writ = out of Chancery to the Lieutenant © 


fade ler 
the Tower, Cc. to bring the Priſoner before the Steward at ſuch à Day Be 


and Place as he ſhall appoint ; and thereupon the Steward by his Precept . "7 
8 bis Seal directed to the Lieutenant, Gee. appoints. the. Day and pion 


oy 

Sec. 3. Allo the Steward makes * another Precepe under his Sal 8 1 78 es. 
the Serjeant at Arms, appointed to ſerve him during the Time of his þ be led 
Commiſſion, - to ſummon the Peers before him at ſuch a Place, Day wi when the 
and Hour, Ge. | Parliament is 


not fitting, 
but is either 
 biſldved or prorogned. State Trials, Vol. 3. fol. wt . 3 Inſt. 28. 8. P. C 166 8. 13 H. 8. 1. pl. 1. 
*'Tis faid 13 H. 8.11. pl. 1. 8. P. C. 157. a. That the Steward ſhall make ſuch Precep: to cauſe 20 or 18 Peers to 
come before him ; but Sir Edward Coke, Tias. 28, ſays that the Pr. cep doth not mer tioa any certain Number ; and 
now by 7 W. z. all the Peers are to de ſummoned. 
5P SeF. 4. 


Vor, II. 


28. av. WF FRO At the Time wo the 3 Adel g N. fix or d 
aſh. Col ſeven Serjeants at Arms carrying Maces before him, and by the King at 


ems ard the "Uſher of the-Black -Rod,-enters the Place of Trial un- 


| rpoſe, 
By A = Aer to bin his bk Condi N en it again to 0 Gal A 


> 2; H. 8. 11. the Crows,” and then a, Se hear at; Arms makes three * Oyes, and a 


F 1 5 Steward and all the eier Lords“ Nahüig uf uncovered, the Commiſſion 
Parte z. Vol. is read, and then the Uſher'on his Knees delivers to the Steward a White 

| 43 . Rod, whe delivers it to him er to u Serjeant at Arms, who holds it 
Ruſby. Col. - by him during the Trial: Then an = Oyes i is made, and a Command given 
N N in the Name of the Steward to all Juſtices and Commiſſioners to 
41 H. 4 1. all Indictments, &c. which being delivered into Court, the Clerk of the 
z Inft. 28. Crown reads the Return. Another Oyes is made that the Lieutenant of 
th, Yau; the Tower, Ger return his Writ and Precept, and bring the Priſoner to 

©. Vol. the Bar, and then the Priſoner is brought to the Bar, the *Gentleman- 


4 580 Gaoler of the Tower carrying the Aix Lo 25 th which e done the 


{lk - Clerk reads the Return. A ' 
Part 2. Vol. Seck. 5. All things being thus pre igh Steward ? acquaints 
r. fol. 96. the Priſoner with the Nature of the C e like Matters rope 


m 

d f. for ſuch an Occaion;"and then dhe Ker of the: Crown/arraigns bim 

als, Vol. 3. f. but is not to infiſt on His Holding up 3 1105 n 

A Ser. 6. After the Priſoner hath N= put. himſelf/upon God 

® By 3 7 Tat. and his Peers, the King's Counſel go thro! cord ur thts Evidence ; and after 

28, Altthis the Priſoner hath made his Pee and the King's Counſel have been ful- 
heard, the Priſoner is withdrawn from the Bar, and the Lords go toge- 

the 1. and e. to conſider of their Evidence; and when a Ma jority of them are a- 

their Seating s greed, they return to the Place of Trial, and the Lord Steward: demands 


2 1. of them one by one, _—_ with the Puiſne, whether. the Perſon ar- 
and 13 PRE ö. raigned be Guilty or ilty, and they all anſwer one by one, not 
wo their Oaths but Frys cir * Honours and Ligeances. And the Lord 


F. E. 15%. a. upon 


| and a Steward gives Judgment according to the Determination of the Majority, 


"Trials, Volt, being more than twelve, but gives no Vote himſelf on a Trial by * Com- 
£955, 9562 miſſion, but only on a Trial by the Houſe of Peers, while the Parliament 

and Vol. 4. is fitting. 

AE Pr Lf Stg. 7. As to the ſecond Point, vis. ee 
are'conrary.” greed, That none but Lords, who have a Vote in Parliament can paſs on 

n ſuch a Trial; and before 7 V. 3. z. when the Trial was by Commiſſion, 

210 3, it ſeems to have been the Practzer for the Lord Steward to cauſe as man 

-and'the other, Temporal Lords to be ſummoned as he thought fit; ard for the Lords 
dene de ſummoned alone to paſs on the Trial. * 


2e {et forth more at large in the ext Sea. 
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EY 8. It is agreed, That at a Trial before the Hubs of Peers, ber 
ry Temporal Lord 'who”has à Right 19. vote in that Houſe, has « Right rub eg 
to paſsion ſuch Trial. But it is Aid in the Tear»Book of 10 Ed. 4 6. l des 8. P-G 


17. That upon the Trial of a Peer in Parliament, che Biſhops mall malte 2. le. 


a Procurator, 'becauſe they cannot /conſear; 40 he Death of 4 Manz but Ns. 
this is fajd' to de wholly grounded on à Canon not in Force at this Day fil Cak; 


neither do, I find any FPrecedent wherein they: have been excluded-againſk com 1 


their Conſent, or have withdrawn themſelves without a Proteſtatiomiof — ag 
their; Right, or making a Proxy. . the Judgment againſt che Spenbent, 


N 
was expreſiy reyerſed for this Reaſon among othefs, See 


side, it is not expreſiy ſaid that they were not preſent, and it doth net Ems 


clearly appear, but that they might: be included under the. Word Peers. ei: g N 
Howell it hath; been dae admitted; that they have a. Rigbt to vote in en Proxies: 


a Bill of Attainder : Hlſo in the Far of Dazby's:Caie,, they were: adjo d Seo Biſhop. 


ed“ by the Houſe o Lords to have a Right to vote in Queſtions! Tithe Pio 


of thie Bi 


to the Trial of: a'Pter;i.tho' : this: wa} ee e oppoſed i the 5015 of Jen, 


Commons. And their Right to: vote at the Trial ittelß if they think ft, . e. 
ſeems fully implied in 7 M. 3. 3. which enacts, That won: the Trial of 


and Hense 

| Fo or Peereſs' for Treaſon'or: Mi Yprofony al the. Peers ibo : have: ai Rigi mn 
VVV Days" at: aft, befare ee 
every ſurb Trins, te appear. at every it cond : that, Peer ſo r 
e and appearing, 4 eber at Gy oro fuch Peer F735 faking of Biſhops, -- 
the Oaths of Allegiance" and Web. and Mer Ing ng: TOP che de . 
Deen againſt Popery, and Stilling- 


A to the third Point, ui. What Pete anne be hne ut . 
Ky cane „That no Lord of any 3 or. even of Ce 
a before op Union: under Queen ane, or af > Ireland, nor the & vom 
Son and Heir appatent of any Peer, or any other Man whatſGever, 3, and cb. 2. 
who is not at the Time a Lord of N hath: any Rigbt to ſuch 2 
a Trial in this Kingdom. But that every Lord of Parliament. hath. a 0 . 
Right: to ſuch a' Trial by Virtue of that Clauſe: in Magna, Charta, 26H. * * 2 
29. Nee, e mut, acer mittemus, nf. per al juduinis f.. 1 
parium vel pen gem ler. e eee e 19s 
Sees, ro. It is recited by 20 H. 6. 9. e 
1 Ladies of great Eſtate in Reſpeci of Peers 7 

the Land, married or ſole, that is to ſay, \Dutche 25 2 — es ar Baroneſſes, 20 Ed. . 
Hall be put to anſiuer, and judged upon Inditiments. Treafons and Felones, 85 2 * 
becauſe they are not mentioned in the. Jaid Statute: of: Charta, ch. 29. % Divan + 
and thereupon to put out Put Doubs, it is, declas i That ſuch: Ladies, 


indicted of any Treafon or Felony, whether 22 married or. „ ſoall 25 Vee _ 


„ 
es” to anſwer, and judged .before ſuch; Judges. and Peers' of the 140k. wall 
Le as Peers 0 the Realm fhould be, Tt or ined injected . 

fuch Treaſons or Felontes. |; bus Ain Hi oi Dignity,» | 


SS. 18, It feoms 5 aged, that . Queen... the King's. Cantet, and Vilas 
alſo a a 5 W NN e Go, ater the King's e, 
or ce a ſecond. Hatband be he a Peer: or. Commoner; and alſo All TR 


55 Bro rm. 
Peereſſes by Birth, whether they be ſole or * married to Peers or Com- ſang, , 


moners; and all all Marchioneſles and Viſcounteſſes, are intitled to a deen Trial * 
Trial by the Peers, tho“ none of them be expre mentioned in this AQ, — 7 
or in Magus Charta. But it 'is * agreed, that 4/1 a" Peere &by Marti aloe!” 
N e hs Common oy 111. | Mi le ; fy til A. 2 
t | 8 - Lo” "Tark E 8 | ogy | ' 
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wſc the Biſhops cobyetot, 
were nat preſent; and in the Pregedents chiefly mel en pe the other 31. ws chr 


1 1 TO | ys arne b be but P65] K. 
e LETS, 3 
be roomy ry fe yet oe nt rin to 'thar-this i th 1% 
2 tried. And Peets. And 

the Peers. with other 
Er ia 12 'Biſhops have not in S. aah admit that the Law hath 

Bite nal | Privilege ſeem *:moſt; for: the* contrary: 120 J'S Precedent Where a 

| 88 _ Eg ſo 9 Neither do ws 885 Commilttion; but on 

been generally eers 
2 Biſhop.or: Abbot. has be #: ET] two Pre KD I oa A 

i DE To, ES. Opn, that there are 

— 2 And it 


ne 115 : er 1 wort 4 at 
n AE ns T tale + It to be 8 en E 8 
— r ee Coatiion:: 9 bot e Sens 
cee s or Felony be a Miſprifion\ of Treaſon * Crimes, bor 
-fuch Opinion an-Inditment for 7 the Country: ſor all 0 fom 
. there holden, 2 arty he: Lv. be tr L by: Riot, *"Batkiting! a ee Rue 
* as? Premunre,. 
— ber P * r 7 7708 02 N. e. "Fl £ 
We, Sec, 14. As Dp Pon: on 50 2 __ . 
— . To E Appeal of Felony fe Words m I ges Chelts cb. 2 
Tits of Ho- be pry n. given for. it 38, that th of hy Sale th ng 
oor; xt + and the Reaſo r . 

— N nec ſuper um 7 572 the ent Fer. 
e | T Alſo it hath been ue a Mob Barta, nor any ther ers, 
the Biſhops | | Seck. eee e ee ee ee 

Per from being indicted ** ar en or * e. 
privileges * Be 5 ch, or before See 
. N at ate Pee That if x Peerabſent biel; and 
== e ag it berg. w be os per Jjudicium coronatirum, il 
of | cannot be ek . A nes ao RE eee it 
Seer. 19. an Indictment in t bot only the 
a Peer to or Confeſſion, 
Fanden 3 2 Plea. of Not guilty, wm b 
2 2 — W — e 8 of Treaſon or 
Ses Hunt's Lord Steward * that if a Peer be demanded, 
Do » 6 See; 18. It N — e ths King's 2 him ? 
Sante, dene dae mar to ri why Execution ſhould e Plex a alt be diſcuſſed 
eine Nimes What he e y Matter to ſuch Demand: Ar. ll a 
la Gaphal And if he plead any "by: the ſad: Ks yo: DR er i 


Went, ** gainſt him. Te FL 
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Peer be tried by 7 his Peers, b. eee, Yer if ene, 
Yet 


who has a Title to P indicted and e e 22. 
EY A Nox ily. nh pat himſelf 6 oh a * 8 Foe, 
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bw his Perz. iv Oo n 15 ſuggeſt that £31 ben} ee, 

Secb. 20." A to che ſeverith Poit tk 
may require the Option "of th R 
reſolved by all the Judges in Lord DacyPs Caſe: 
CO u - vg 7 to be 8 A 


the Judges in tlie Abſence of the 
who was: "Conſul by 


at Ne 928 [i ar Ee 1 


wel 
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| Evidence taken 2 
Thath where the Trial is 2 
dict is given; may take Thins! ta 
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V Battel, at the * Defendant's Choice, 5 + allow In 
def Treaſon * the. Conſtable. and 
. whether. by Bi Bard i Approvets. 
| | Bayel in, 7 Appeal of T 
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Bech as this 9 del euer 
to the other . en the Book, and with 
Parts of this left and takes.the Aps Rt, and ſwears.to this — Har 
Rat: But this thou who 1 $44 a Heere 12 Baptiſm,” that thou fe- 

42: fl. 3. (a Day of *u be Tear of (ot: Been 
82 078. b. ther os Iþ me God, (and then he ſhall kiſs the Book and fay) 
. — . Sa ve pen ie a9-Badg as 46 Cart Jul award, And 

| FIT apppint a Day and Place for the Battel, and in the 

| 42: mean — — UE ſhall be kept in the * Cuſtody of the Marſhal, 

.de and the Appellant ſhall and + Sureties to be ready; to ght at the Time and 
Lie. Place, unleſs he be an Approy hich, Caſe he ſhall alſo be kept 
ES the Narbe Aud dee Night. before the; Du [5-5 both Parte 
Fiz, Oro. fore e Juſtices, of: the 

Mom 
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Dy. 301. 


Ge. they Call begin the Combat, "AR it the kg ee be. ger — 
quiſhed that he cannot or will not fight any longer, he may be adjudged 
to be:? hanged immediately; but if he can maintain the Fight till the 
BW appear, he ſhalt have* Judgment wy quit ofthe-Appeal;—And-if** F. C179. 
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the Appellant become Rn that is, a Crying Coward or Craven, the this is done 
Appellee ſhall not only recover his eee but may alſo, as it ſeems, *<cordiogly. 
plead his Acquical in BarwFarſeb® t or Appeal, and the ß , 


N 5 ſhall for his Perjury Joſe't is en Tarn et if there be Fim. Coro. 6. 


cllecs in the ſame Appeal, it. hath. been acjudged, * that it ſhall Bre, Coro-46. 


tl 2 in Force _—_ them.” But ſot theſe I ſhall refer to oh. a. . 
Cb. 4. Sect. 1 as . 5 re per 
3 4. In each muſt he in Perſe | - ahd ok „ 
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apparent 3 lad 221. 
Dicbility® of fighting, as being a e or in Holy Orders, or un "RED 


der Age, or © of: the Ag 05 Hxty;, or maimed, ot * blizd, he may 
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ſelf upon his Countey., - 
of God after he has wage Battel; the Court 3 
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I unte 24 Wanke Jaber 4h K. 4 
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HE court of Hoody 1 ve, Tie of 0 an ente aut e Hig 14+ Ne fi) 
the Payment of a Fine by Imptiſontnent, Far. 12 8. where (Pag. 12 7 12 «Pp = 
ee the Taſeof a Prohibition upon a Suit by Libel in this C t. for Nan . 3 

bus Words, and the ſame Caſe in Salk. 553. 5 

2 H. H P. C. 35. fays, only that Juſtices of Gal Pry may receive Appeals ace 23.N wag, 7 

Bill againſt any Perſon being in Gaol,” In the "Beginning of the ſame Page 1 . . 

s aid, that: the Juſtices of Gaal. Delivery in take an Indictment againſt one let * 

Bail, as welt a5 "if he wete actualſy in Gao: But the Books there cited do not fup-' ; 

port this Opinion; for 39 H. 6. 25. 5. and'y Ed. 4. 2. 4. ſeem only to prove that 

dne mainprifed is not ſuppoſed in Cuſtody; and 21 H. 3. 33% 8. proves no mote, 
than that if one in Cuſtodia Mareſchalli be let to Bail, Vet h he ſhall anſwer A Bill; and : 
this is ſaid "tg" be per um curiæ. 1er 

The Opinion, that Juſtices of Aſſiſe ray deliver Gaol without any 1 9 Cominiſ Page 4s No wall 
on, is g en Notice of in 2 H. . P. C. 40g. but i it is further obſerv that this has „ rn 

nor been uſed, and that it is not ſaſe without a Ouchmiſen of Gavl- Delivery | F 


By Stat. 9 Geo. 1. Cc. 7. ſect. 3. For the greater Eaſe of Juſtices of Peace for „ 37. Ne 1a 
it is enacted, That That if 10 Fuſtite of Peace | halt bo 10 oe in e City, or other Pre- 


eint, that i5.a Coun 7 C Connty at Large, for which be ſhall be 
pointed Jullice of eace, altbough not within the ſame 8250 4 all 'be per N for 7 2 ee. 
fuch Juffice To grant "Warrants, or Orders, at bis Laa Dwelhn 


ouſe, F 
— obere þ is authorized to ut as a Juſtice of Peace, and in 7 055 or i 44. 
„ Mat r a County of itſelf; and that all. ſuch Warrants or Ga, and the A of 
or) Conſtable, - Overſeer 15 Poor, Surveyor of the Highways, &c. in Obedience to ſucbh 
arrant or Order, pull be good and effeflual in Law. pf that nothing in this Af 
4 extend to gide Power 10 1. Juſtices of Peace for the Counties, at Large, to bold — 
General, Darter Sgfions of tbe Peace, in Cities. or N. owns, "which are Counties of 
ſtver, nor 16. impower Juſtices of Peace, Sheriffs, Canal or other Peatt Ed | ns 
in any Matters arifing within Juch Cities" or>Towns, but that all ſub Aftings ſhall be of 
ſeme Effet?, and no other, as if this Aft had neuer been made. 
The Chief Juſtice of uh ing Bench is, by Virtue! of his Office, the Chief Co. Page * a (5) 
roner of England, 2 H. H. P. C. 53. and LIE ot the like'is affirmed of the Court 
of 57 A Bech, Which Frede 7 ee s of Death, Ct. by Bill. 4 Il. 73. 
wer wy 


* {ing atiother Coroner, the "Auchdeiry of the fir Wc fatto ceaſes. Page 44. Ne [6] 
85 


1 bi of the Verge” Was anelently appointed by the. King's Letters Patent. Page 46. No [7] 
2 


54. 

It is a Matter indictable, to bur * Man that dies a y violent, Deal. before the, Co- Page 48. Ne [8] 
toner's Inqueſt have fat u pon him. Fur. 10. per Holl. 

If the Inquiſition be denden % . Nag Beneb, the Cotoner by Leave of the Page 48. Ne [9] 
Court ma ay Are up the Body again, and take a new Iäquiftion. %. 157, 533. 

In 2 H. H. P. C. 65, 66. It is expreſly-ſaid, that the Corotier hath. no jk to Page 30. No [10] 
take an Inquiſition of any other Felony, than the Death. of a Man; only by the * 
ſtom of N 4 the Coroner has Power to inquire of other Felonies., 86M. 


6 27. 8: 3 
" Thoug? by "Meg | Charts, 6. 17. che Corgnet bbs deermine the Ape» it Page 51. Ne [11] 
de may — ne the Defendant. 2H, H. P. C. G = 
Sir Matthew Hale ſays, That the Coroner being the principal pl Jah» G A 'Certiorari to Page 51. [14] 
remove a Bill of Appeal may be directed to him alone. —— 9 
If there be tw ers yoo N one ay . - he ir as 93 | Cle of an Pugs 54, n 
uſt the Name o «a 
8 2 1 H. H. 15 C. 363. why the Fang of the 12 at the Trial Pp 5 $3- Ne TW 


(as to the Flight) ſhall 2 avoid. the r''s lan Age 3 the, 2 yo beſt | f 
Fiz. eiture ble 
5 2 29. e fe, 26. "ag TIngqui 150 (A View 1 5 4 . Ne * 


ing in Gael) be ſball bave 20s. and alſo 9d. for every wee? by 
al Plare of abode to lake ach by Ord 2 the 

fled ir Sm, out 7 th Coy TOR 2 hath 

Vor. II. | 
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220% oe e and 1 70 the. FREY] ny «7 F | 


— —ũĩ—ñ— ' —— en 47 wt Ju 6 * Sa. nn 


West 2. And for every 1 * — n View of "Bady dine is Prifrs te 
be: 1 4 jo + mh, — 2 208. as the Nallet in Sent Hall abow, 1 by in 


"TAL 
| e Kast Houbold, and of the Verge of the King's . 
. nor * Sener. of the. Admiralty, or ef the County Palatine of Durham, nor of the 
3 Gy ＋ London and; Borough of Southwark, nor any Franchiſes belonging to the faid-City, 
1 2 A ty, "Fon or Franchiſe, not contrituting to. tbe County; Rates, or within 
die ſuch Rates haue not Been u 40 ae afeſſed, ſhall. N intitlad to any Benefit by this An, 
but they ſhall have ſuch Fees and Salaries as "they were allowed before this: al, or as -ſball 
de allowed by. the. Perſons by whom they habe be {uae * 

Ped 5 54. {ee nue! 45 NN . Juper dium Corporis 77 en quaſhed a log Time (a Yew) 
after the, a Melius inquirendum migh t have — e but not another 1 

b BA, per, viſum, e. yet where the Coroner had actually taken ſuch other In 
ſition, a Melius i e was denied ; for fallum valet.quod fieri non debet.: Carth. Ja 
If the Coroner' Inqueſt find the Death of the Party to be per, Inferiumum, and it 
be ſuggeſted on the Part of the King, or Almoner, that he was 477 2 yet a M.. 
lius inquirendum ought not to be granted; and if g ranted, and an Inquifician: taken, it 
e void. 2 And. 206. by the Stat, 25 a 6755 1 . H. F. C. 415.2. 

LR 2 15 


9368. * 
2%, 88. "fays generally, That Th: a make a , 
5 bi 1 is 7155 the 7 Jac. 8. to plead e a l wy 45. 1 make a Depuy, 
RV! H. H. P. C. 581. it is ſaid, That if a Warrant be drecded to Conſtable he muſt 
| execut. it himſelf, and may not ſubſtitute another. 
Page 75. Ne [18] By the Stat. 8; Geo. 2. C..16. (tor the Amendment of we La ie to — 
ts on the. Statute of Hue and Cry) it 15 enacted, ſect. 1. That na. Perſon ſhall maintain am 
Achim apainſt am Hundred, by Virtue of t the Statutes. 13 Ed. E. and 2 Elie. c. 13. 
wnleſs he ſhall, over and beſides tht Notice already required, with as. much convenient Speed 
as may be, fler am Robbery on him committed, 2 Notice thereof 1 to ane of the Conſtables 
7. tbe Hundred, or io ſome Conſtable, Boſholder, Headborough, or Tithingman of ſome Town, 
ail or Tithing, near iht, Place Je oa, ſuch Robbery ſhall happen, or ſhall leave No- 
lice in 4 at the Dwelling- Houſe of ſuch Conſtable, &c. 2 in ſuel Notice, ſo 
far as the Circumſtances of the. Caſe. will adnut, the kelons, and the Time and Place of 
Lese and alſc 40% ſpall, within. twehty Days, cauſe Notice to be. given in tbe, London 
IE therein likewiſe deſeribing the' Felons, and the Time and l ether with the 
' _  Goads whereof be was robbed; my ſhall alſo, before Action be cn 0 before the 
Chief Clerk or . or the Filazer of the County wherein fuch, Robb, 40 foal happen, 
or the Clerk of. the Pleas, of that 72 wherein ſuch Action 1 e to he broug bt, or 
. before the" Sheriff of the County, and enter info s Bond 1a, the High, Conſtable of the Hun 
© dred, in the penal Sum of 1001. with two = Sureties to be mo of 72 Chit 
_ Clerk, cc. with Condition for ſecuring to ſuch High Conſtable (who is required to enter an 
'2 . 2 defend ſuch Aftion) . Payment 4 e in mat Judgment ſpall bs 
againſt ſuch Plaintiff. 
1 <3 it is farther enadted by the ſaid Statute, ect 1 15 75006 2225 Conſtable, Babel 
ders. Headborou , or T e io co Notice ſhall every Conſtable, &c. 
any Town, or. Tithing, within 4 4 Het 2 er the, ee withis 
the Fee 2 7 e ſuch Robbery ſhall happen, as Jon as. the ſame ſhall come 
10 bis Kngwltdgt, ſhall with the utmoſt Expedition make freſh Suit, an Hue and Cry 
4 Te, for ; - if any Conſtable, c. ball offend in the Premiſſes,. c duch Offen- 
der orfeit 
„„ 1% hereby incurred ſpall be recovered with. , and ſhall be 
one Moitly to 115 | and the other ee to ſuch Perſon 2 ſhall ſue forthe 
- fv part: fix Me dhe after ſuch For, rilure incurred. 
And fee now 25 Geo.'2.'c. 29. felt. 6. for his Puniſhment for not Toing bis Duty. 
| | See a Caſe on this Statute in Comynt 444. Stra. 406. 
Page 7s. * By 22 Geo, 2. c. 24. No Perſon io recover in any Aﬀion on the Statutes Hue and 
8 more tban 200 l. vn neſs of the 7 Th of "the OOTY 8 there be' * . en the 
: © Truth thereof. 9 $07 1 70-2341 2 
Pg 75. Ne 0 oh ve ſpe 2 t on is S ene, ſee 2 NET. * 
1 2. C. 5. private erſon s ee, 
Page 77. Ne l, eh an Aſſault Wi an den 11 rob, "is 250 e fle lony, by 7 Gio,” 9.6.31, 
" rhe "Additions to Boot 1. No 37] s n 
Page 77. Ne (22) © It ſeems; that to make an Arreſt of a Nig ht. Walker juſtibable, has ought to be 
probable Cauſes of Sulpicion; and ſo It was rated in the Caſe of the I and Dot 
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Page 62. No gs 15 
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c Bin, . ©. 0 
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Mus and Additions to the Second Book. . 


Mich. 150g. for the Murder of Dent, who was killed in aiding the Conſtable, who 


had taken up a Woman walking the Street, upon Suſpicion of her being of ill Fame. . 


6 Holt delivered the Opinion of the Court, that it was not; Murder, and tha! it was ods 


not lawful, even for a legal Conſtable, to take up a Woman upon a bare Sulpicion only, 
3 guilty of no Breach of the Peace, nor any unlawfal Act. 2 H. H. F. G. 

By Stat. 9 Geo. 1. c. 22. ſect. 12. it is enacted, That if any Perſon bald apprebemd, Page 79 N* [23] 
or cauſe to be convitzed, any of the Offenders againſt this 23 9 As the Black | 
Act; See the Additions to Book 1. No [66]) and /oall be killed, or wounded ſo as to 
loſe an Eye, or the Uſe of any Limb, in apprebending, or endeavouring io apprehend, any | 
fuch Offenders, upon Proof thereof made ai the General Quarter-Seſfions of the County, 8&c. 
the Juſtices ſball give a Certificate thereof to ſuch Perſon ſo woutided, or io the Executors or 
Adminiftrators-of the Perſon killed, by which he or they. ſpall be intitled to receive ofthe 
Sheriff of the ſaid County fifty Pounds, which Sum the Sheriff is required to pay within 
thirty Days, from the Day on which the ſaid Certificate ſpall be ſhewn to bim, under the | 
Penalty of forfeiting 10 l. 10 the Perſans to whem ſuch Certificate is given, for which 101. 
6s well as for. ibe 30 l. ſuch: Perſon ts ſed to bring an Afion on the Caſe, &c. 
againſs the Sheriff... : | „„ 


- * 


By the Stat. 8 Geo. 2. c. 16. (for the Amendment of the Law relating to Actions on tht Page 79. Ne [24] 

Statute of Hue and Cry) Any Perſon who ſhall apprehend a Felon. within the Time li- 

mited by that Act, whereby the Hundred ſhall be diſcharged, ſhall be intitled to a 

Reward of Tex Pounds, which ſhall be raiſed on the Hundred by a Taxation. 

It having been enacted by Star. 9 Geo. 2. c. 35. (for preventing the Clandeſtine run- 

ning of Goods) ſect. 10. ſet forth more at large in the Additions to B. 1. No [75] that 

any Perſons, to the Number of three or more, armed with Fire Arms, Se. afliſting in 

the clandeſtine running of Goods, ſhould;be guilty. of Felony, It is farther enacted, 
Sect. 1 1. That every Perſon who Gall apprebend any Perſon. guilty of the Offences laſt 

mentioned, ſhall have, for every Offender convicted, 501. and if am Perſon ball be maim- 

ed, or dan 220 wounded, in endeavouring to apprend ſuch Offenders, every Perſon ſo maimed 

or L. the upon ſuch Canviftion, bave 501. over and above any ather Retard; and 

in Caſe am perſon Hall be killed in Purſuit after ſuch Offenders, the Executors or Admini- 

ftrators. of fuch Perſon killed (upon Certificate of the. Juſtices of Aſeze, or the two. next © 

19 of Peace, of ſuch. Perſon's being ſo killed) ſhall have 501. over and above any ther 

. Sect: 15. If ay Officer of the Cuſtoms or Exciſe ſhall be maimed, or dangeroully wounded, 

ly any\ Offenders herein laſt. mentioned (in 2 the Additions to B. 1. No [75]) 

in the: Execution of bis Office, or in apprebending ſuch Offenders, all ſuch Officers and Perſons 

ſo maimed and wounded, ſhall, upon the ConviBion of ſuch Offenders, have 501. voer and above 

any other Reward.;, and in Caſe: 125 be killed in the . ſuch Offenders, 

ac | 
Peac 


tbe Executors or adminiſtrators o Perſon. killed, (upon, Gertificate of the Tuſtices of - 
4 „ ol. over and above ai other Reward. 
| And it is to be obſerved, that not only the eee but alſo the Diſcover- 
vg and Convicting Runners of Foreign Goods, is rewarded; for which Purpoſe it is. 55 
enacted by Stat. & Geo. 1. c. 18. ſect. 8. That am Perſon diſcovering and convitting e 

the 


| Runner 1 Good, (within that Act) ſhall have 401. over and above any other 
, may Ee 


Reward he intitled to, on Account of Goods conveyed azvay, which ſhall be recovered 

I Means of ſuch Diſcovery, or on Account of the Penalties recovered for the Running the ſaid ER 

Gods, ſo as the Value of ſuch Goods recovered for the Uſe of his Majeſty Fan or. a 
And by Stat. 9 Geo. 2. c. 35, ſect. 16. it is enacted, - That if any Perſon ſhall, with- e 

in three Months after any ef the Offences laſt mentioned (in ſect. 13. See the Additions 

in B. 1. N*[75]) have been committed, diſcover to the Commuſſiners of the Cuftoms or Ex- 

te, am Perſon guilty of ſuch Offence, ſe as. ſuch Offender be convicted, ſuch Diſcoverer ; 

hull bave 50 J. far every Offender ſo convitted, over and above any ather Reward” 
The Opinion of Sir Edward Coke 4 Inft. 177. taken Notice of in this Section, ſeerns Page 84. N= [29] © 

to be adopted by Sir Maithew Hale in his Summary of the Pleas of the Crown z but his 

Hiſtoria Placttorum Corona, Vol. 1. p. 579, 580, 583. and Val. 2. p. 79, 80, 107 t6 

110, is very full to the contrary, and Fel. 2. p. 119. he ſays, If a Juſtice of Peace 

have Juriſdiction in the Caſe, (as in Felonies and Breaches of the Peace, and even in 

High Treaſon, ſo far as it is a Breach of the Peace) tho? he err in granting his War- : 

rant, yer the Officer that executes it is ecuſtabe. 5 
An Arreſt by a Conſtable, or other Perſon, by the Command, and in the Preſence Page 83. Ne [36] 

| fa Juſtice of Peace, without any Warrant, or any Cauſe alledged, was held jultifiable. © 
Key 408. ne FERC, OO” 
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Page 84. Ne [27] 5 to Warrants to ſearch for ſtolen Goods, Sir Matthew Hale lays down theſe Rules“ 
- If, That they are not to be granted without Oath, made before à Juſtice, of a Felony 
committed, and that the Party complaining has probable Cauſe to ſuſpect they are in 

ſiuch a Houſe or Place, and do ſhew his Reafons for his Suſpicion ; and therefore” à ge- 

| neral Warrant to ſcarch all ſuſpected Places is not good; not are general Warrants dor- 
mant, Which are many Times made before any Felony committed, juſtifiable, ner do 
** * they give any more Power to the Officer or Party, than What he had without them, 

h _ 2dly," It is fir to expreſs, that Search be made in the D They ſhould: 

be directed to Conſtables, Sc. and not to private Perſons, though the Party complain- 

ing ſhould be preſent, becauſe he knows his Goods. Athly, It ooght to command, 


1 


that the Goods found, together with the Party in whoſe Cuſtody they are found, be 


brought before ſome Juſtice of Peace: 2 H. H. P. C. 1 enen aner 
As to the Execution of ſuch Warrant, it is there (p. 151) für ther laid dow, ift, 
Whether che ſtolen Goods be in the ſuſpected Place or not, the Officer in the Day- 
time may enter per Oftia aperta. adly, If the Door be ſhut, and upon Demand it be 
_ refuſed to be opened, the Officer or Party may juſtify breaking open the Door. zaly, 
Ik the Goods be not in the Houſe, yer ir ſeems the Officer is excuſed ; but it ſeems the 
Party that. made the, Suggeſtion: is Puniſhable in ſuch a Caſe; for as to him, the 
24 Breaking of the Door is in eventu lawful, if the Goods be there; unlawful, if not there, 
See alſo 2 H. H, P. 2 1137 114. | x ied LN Ori LES {nt Fi Ls, 5 Zate 8 ** A 
Page 85. Ne [28] But Sir Matthew Hole, in his Hiftoria Platitorum Coromæ, V. 2. p. 106, 109, 110. 
| aſſerts, not only that a Juſtice ' of Peace has Power to iſſue a' Warrant to apprehend a 
Perſon accuſed of Felony, though not indicted; but alſo,” that he may iſſue a War- 
rant to apprehend a Perſon ſuſpected of Felony, though the original Suſpicion be net 
in himſelf, but in the Party that prays the Warrant; and he Tiys the Reaſof ie, becauſe 
„the "Juſtice 3 Judge of the Probabilities" offered” to him of ſuch Su- 
ſpicion, See alſo 1 H. H. P. C. 579, 590. wer aer Mention ade of Lord Cole's 
pinion, that the Party may arreſt one on his own Suſpicion, but not by Warrant of 
a Juſtice; it is faid, that the Law is not ſo, and that the conſtant Practice is againſt 
ic, and that it would be pernicious to the Kingdom, if it were as Lord Coke delivers it. 
Poge 86. Ne [29] But by 27 Geo. 2. c. 20. n Caſe of a Warrant of Diſtreſs," re by\a Fuftice of the 
Peace for the levying a pecuniary Forfeiture or Sum of Money,” it ts ſpecially provided,” that 
the Officer executing the ſame, ſhall, if required, ſbeto bit Warrant to the Perſen whoſe 
5 Goods are diſtrained, and ſhall ſuffer a Copy thereof to be taten. 
Page 87. Ne Igo) But in 1 H. H. P. C. 579, 580. it is ſaid, that upon a Warrant for probable Cauſe 
ol Sulpicion of Felony, the Perſon to whom ſuch Warrant is directed may break open 
; Doors to take the Perſon ſuſpected, if upon Demand he will not 'furrender himſelf, as 
| © well as if there had been an expreſs and poſitive Charge of Felony ſworn againſt him. 
Page 94. Ne [31] -* According to Sir Matthew Hale, Lord Cote, 2 Bt. 190. in Rying generally,” that 


— 


0 


the Writ of Mainprizt is tak#n away, is ccriainly miſtaken ) fof his Writ vath Rl 
ie's. Uſe in Caſes of Perſons committed by Juſtices of Peace, and in ſome other Cafes, Sce 
Far RW h T0. 1 ine 1-43 7. 137 | : : 


LCC. as OC Coy” TT ORE. 


// oO Tr Ben nt ns 5 
Page 96. Ne [32] _ Mendatum Domini Regis in the Stat of Wim. 1, according to Ale, is not intended 
of the perſonal Command of the King; for regularly, as the King cannot in Perſon 
| {reſt or impriſon, @ be cannot command-apothet ͤ 3 bur it, be dc 
by ſome Order, Writ, ot Proceſs of ſame. of bis Cotte: © And thougy, Weh s Mag- 
date be by Commiſſion Ew Yuan} it is void. 2 H H b C. i 


Page 98. Ne [333 Manner, or Mainer, is by Sir Matthew Hale called Mainouvre, or Mainovre, cum 
aut gpere, 1 E. HI. P. C. 187, 348, 349: 2 H. H F. C. 133, 166. And Lord Cote 

| lays, it was antlently called Hand. Bab bend and Backberend, . which; Braflon and Britton 
WR . N manifeſtum. Nene it it may not be derived from the French, Main- 
avoir, which anſwers to the Saxen, Hand. BnHBJ . 

Page 106. Ne [34] % It was reſolved. by all the Judges in England, 7 Cor. 1. that Man is not bailable 
8 for Manflaughter;z and Chief Ju ice. Hyde-ſet a Fine of 200. on a Juſtice of Peace, for 


. 


bailing a Man in ſuch a Caſe, 2 H. H B C. 138, 139, where it is farcher. {aid, that 


Sars. = o 


* 


two Joſtices of Peace, whereof one of the Byorum, cannot bail, even in the Cale, of 
e 3 the. Parry be indifed of Mlanau:ter 


| | 2 
1 ough but 7 enden 2 'B 1 the 8 we. f i | * hi | 
80, in 2 Dad e N m 15 be f Kaminer 8. which takes away 


B. the an,; mult,be intended, when the Offender, is cet- 

et f eg 1 n for it generally provides chat Perſons taken upon To ea ſhall 
Page 111, N®(353' The Caſe here cited from Shower 100. is more fylll repotted in Corth. 131, 13 

183. It was the Caſe of the Earl of Salicbury, who was e High Lene, 

. eee N N 


= 


* 
3 


mus and Alina to the Second Book. 
Rome, and committed id the Tower, where he continued tin the next Parliament. . 
And it appears from this Report, that the Parliament was adjourned at the Time md 
of the ew. for bailing a — and chat the e refuſed to bail him, becauſe | Et N 
of the ſhort Adjournment; iament being the proper Place for an Application 
io that Purpoſe ; and as to Lord Danhy's Caſe, who wn bailed, rhough 8 | 4 
by the Peefs in Parliament, and which was here cited by the Counſel for the Rath ic % = 
was ſaid,” the chief Reaſon for bailing, him was, becauſe the then Parliament was pro. |=" „ 
rogued, and the Time uncertain for it's Meeting again and ſo no Proſpect of apply- — es 
ing himſelf that Way; beſides, he was denied to be bailed by ſeveral Judges ef 6 
until Chief Juſtice Jeffries came in. The Court alſo cited the Caſe of Lord Steffor | 1 
who was eee the Houſe of Peers, Boi notwithſtanding oy NEE) | — 
that Parliament, yet he continued a Friſoner, and was tried upon! the fame Impesch- . = 
ment, convicted and execured which fully proves, that dd ban tp the Peers , | 
are not made 2 the Prorogation or Diſſolution of the Parliament This is % | 
confirmed by the Caſe of Lord Danby, who was bailed to appear at the next 'Seffions/ x 
of Patliament, which was an Affirmance of the Commitment, and a plain Proof of the 
Opinion of the Court, that the Commitment was not 'avoided or diſcharged by the 
Prorogation of the Parliament. As to the Plea of Pardon in this Caſe of the'Eart'of _ 


K ; vide mr NY fg RF OE, «We e . F 
1a Sd. 56. Lord Bares Caſe, if aid by Pembehreh, Ch. Juſt: that if one Be 
detained after a Protogation, an Action of fulſe Impriſonment lies“ But ſee the fore- 
777 
Sir Mabet Hale is of Opinion, that the Gabler may juſtify in falſe I agent, Page 119. Ne [x 
by Virtue of à general Warrant for Felony; and chat ee — to the Opinion of Lord iba 
Cote) if an Eſcape be ſuffered willingly. by the Gabler; on fuck Wes ie will be Fe. 
lony in him 3 H. H. NC. 123 This is alfe affetted/in 1 N. H. F O 395,596, OG 
which ſays farther, that if the Aim, be general; und contain no Certain Cate, tho? - Bo 
the Gaoler is not bound to receive the Priſoner upon ſuch- Mme pet if de be at. 5 
quainted what the Crime is for hich he is cmenlttedz and ſuffer him voluntarily tio 
eſcape, it 8 For if a Private Perſon or Conſtable arteſt 4 Man for . 
and carry him to the cormmory GaoO (as he may de, by 1% . 4 9 and the Gaoler | 
is bound to to receive him, by 4 Ed. 3. . 10. If the Conſtable," of Perſon that de- bo gee; em by 
lers him, acquaints the-Gaoler- it id for Felony,” it is at the Peri es the Gadler'#f nge 
kts him eſcape ; and yer there is no Minu, in that Caſcy/'but only Norter h len. 85 
The Omiſſion of the Words, aii b b delivered by due Conrſe of Lum makes no Page 120. Ne (37] 
Nullity im a Juſtice of the Peace's Min. ' 4 Keb. 53 f, New" Ar. . I. P. 36. 
And according to Hal, though a Mittimas" for Felony want the regular Conclufion 
(till be be' delivered by due Conrſe of Law) yet this will nor excuſe the Breach: of * Priſon 
from Feds e P. U. e Cauſe be e __ Sms hh Conclution — - | 
inegular, as n farther Order giuen by the” fn; yet a Breach of Priſon, or n- 
on Eſcape; — fuch Warrant, will be Felony. Noa fuch Warrants will be good 
Jitifications in falſe Impriſonment. 1 H. H P. C. 584, 595, GY 5 
It is alſo to be obſerved, that a Commitment, grounded: on an Act of Parliament, Page 180. N* [38] 
ought to be conformable to the Method preſcribed by it. As where the Mayor of: Noi | * 
lanpian committed the Charch-warderis for 'refaling to scceant [before him, and the 
Warrant concluded in the ooπmmon Form, am bey duly * aceording to Lato; 1 
won the Return of an Habeas Corpus, the Court held the Commitment void, becauſe 
the Warrant ought to have concluded, bert iu remain witil be ſpall acrodiit, an the 43 
Elz. 2, appoints. And a Difference is, where a Man is'commirred as a Criminal, and 


* 


he where only for Contumaey: In - the” firſt | Caſe; the Commitment muſt be | until diſ- a ER 
on charged according to Law, bur ia che latter until he comply, Curd, 255 153. 80 410 e 
u. »bere one Brac was committed by Commiltioncrs of the Statute of Batt | 


herds for 1e 
1 


ing to anſwer, and they concluded' theft Warrant, u be conforms | 
bority, and be thence delivered by due __— Law; vpot the 2 
Grpus he was diſcharged; for the” Statute only impowers them to corminit ui I fub- g 


— 


ii bimſelf i i by them exainined. Carth. 1 53.” Salk. 248. 5 Moc. 308; Cen 290.  - 
in. & Rem 236. 1, Ram. 99, 2000. ee ws * als 


So in Yaxley's Caſe, who was committed by the Earl. of . Nottingham, 8 
late, by Virtue of 25 Zl c. 2. forrefuling ks aries wink 1 | 1 
tery, or Maſſag Prieft 3 the Concluſion of the Commitment being, 'rhe#e 10 en whe 

be ſhall be from thence diſcharged by due Coutſe of Law, 'when che Werd of the Feat. 
it, until be ſhall ariſever unto the Queſtions, The Court beld'the Commitmentlt's _ 
td they aſking the fame Queſtions of the Defendant, and he anſwering openly and 
Eo. th = | | 6 D - direftly 


* * 


Mares 1 to. the ad i Book. - 


TM $ wireRtly/in the Negative, he was diſcharged. Ca#th, 29 1. See alſe the Caſe of Bane, 
os Mich. 20 Car. 2.*n C. B. * Vol. 2 e - 
120, NM fun 27 Geo. 2. c. 3. Vben any Perſon; not having ney in 0 r 
2 4 alen, ſufficient to bear the Cbarges of himſelf and of thoſe who' — wor 
VVV milled 10 Gaol, or to the Houſe of Corref#ton, by Warrant from a Juſtice, then on Appli- 
K ration by the Conſtable ar other Officer, *vha conveyed him, to am Tuſtice for ſuch County or 
| Plat (ſuch Juſtice): ſball upon Oath examine into,” and aſcertain the res ſonable Expences, 
and ſhall, without Fee, 5 2 bis. Warrant, onder the Frraſurer in pay the fame. But in 
Ms the ſame ral Mopar; od ** eee an, gf RI Gre the Per. 
fon was apprebended. 
Mo 57 the Habeas Corpus AR, the Charges of conveying an Offentler i is limited 
not to exceed 124, a Mile, which may be an Argument for allowing us much in this 
7 LT «ſpecially as Security is to be given before a Man is removed on that Act by Ha. 
g .beas Corpus; that he het 1 e by: the Ways which nee Guards m that Cale 
not ſo neceſſary. $16: oth Þ 4 
"ik 125. Ne [40] Ti lawful 1 4 his; for Suſpicion. of Bay! 2 B: H. P. 60. 7— 110. 
and /uapra No [24] and is within the Statute de frangentibus Hriſans. 2 H. H. P. C. 
5 o. Notwithſtanding * Warnant ſhould. wee dorm in 1 H. H. F.C. bog, 
| a No 2 FM les orty ft 
9 128. Ne 1 1 oj 3 nh Een of „ and commined, "and then; breaks Wie and þ 
arraigned of the ptincipal Felogy, and fgund Nor guilcy,; he ſhall not be indicted for 
; the Breach. of Priſon; or if indicted for it, he may plead the DR in Bar to the Fe- 
lony for Breach of Priſon. 1 H. H. P. C. 61 T, 612. 2 H. H. F. C. 224, 254, 2565. 


Page. 130. Ne [42] If the Priſoner be reſcued by Rebels, though this excuſe not the Gaoler or Sheriff in 
"civil Actions, (becauſe they their Remedy over; yet it excuſes. the Gaoler from 


Felopy, and alſo m a Fihe, if i he ne auam cui ri pose. 1 HI. H. P. C. 596. 

8 Page 1; 131. Ne (43): But in 1 HH, B. C, 590, 1697; a * ice of Peace or Officer letring one, not bail- 

5 "able, to. Bail, is fad to be. ovly; guilt = by! aue beg mann by Debgn to 

. deliver the Priſoner for ever. 

1 Page 131. No 0 According to Hal, If a Gaoler $2.4 a. Heins to uni out of the Priſon on Pro- 
1 ö miſe of returnin if the Priſoner return before the Gaoler be indicted, yet he is puniſh- 
2 ahlecas far a Miſdemeanor :; " G nenen had never return it would be Felony 

| in Bo One 1H. H. P. G. 8 . ef 
Page 132. Ne [45],,! Six-Matthew Hol is of Geiste Ther if 2 Felon eſcape by „ thet Gaoler 
may recake; him any Time after z. but this ſhall not diſcharge the Gaoler's Fine, and 
31 - that this is the Senſe of 13 Ed. 4. 9. . 1 H. H. E. C. G. 

7 h 132. Ne [46]. , 4 H. H. P. C. bo. ſhews that which is here called the better Opinion to be agret- 
able 0 Habs, alcho' H. P. C. 114. ſeems: contrary : For in 1 MH. H. . C. 60a, it is 
1 That if the Gaoler once loſt Vie of his Priſoner it is an Eſcape but if be retake 

© afreſh Putſuit, and hach ſtill che View of him, it is no ; 


Page 133: N* [47]. 1 e Gaoler being called, cannot give an Account where the Fiche is, "this is a 
| | | ConviRtion,of an Eſcape, but ſeems not a Conviction of a voluntary Escape, unleſs the 


Gaoler confeſſes it. 1 H. H. P. C. 603; And the Gaoler may be fined in ſuch a Caſe, 
* not . of Felony, without Indietment or "= entment. 1 H. H. P. C. 


* 


FFF . bad 
134. No [4810 8 r „ an lic nent, be Gee, Sn Gaol ll hs Year and 
ha N . e the, Widow. or Heir an Opportunity of an Appeal, and the 
| | broth, Aer the dae to eſcape within th Pear, it is prima facie Felony in the 
x SGaoler; but if the Appeal be not brought, or the Priſoner acquicted on ſuch Appeal, 
the Gaoler ought allo, to be acquitted. 1 H. H. P. C. 693. 
If a, Priſoner convicted of Felony prays his Clergy, and he be continued in Gaol til 
2 Court adviſe upon it, if in, the mean Time the Gaoler voluntarily ſuffer bim tc 
ape; this is Felony; but if the Felon. be.retaken and; has his Clergy, the Felony i ia 
cape is purged; and the Gaoler is not indſctable afier, or if indie ted before Clerg 


* 


8 5 | 3 . U he vo Kron Hale i, 
15 | So if one be indicted for Felony, and has his Clergy, but is_continded fix Mont 


| 10 Priſon, according to 18 Elia. c 7; the Gaoler ſuffering; bim to eſcape voluntarily 
I is 17 of a Miſdemeanor, Fate by, Fine and bann nest but no Felon) 


Pope 134. Ne 2 7 75 de, 2 Opinion is no not  qifferent from what is here laid down, though H 
P, C. be quoted as contrary.s...for-in 1 H, H. F. C595: it is expreſly aſſerted, tha 
if the Gnarls let be Priſocer e eſcape 


5 1 f the Warrant be not: "formal, yet if 
it js Felony, Vile ſupra Ne ee e <ul EG n 


tis; 
9 £ 7 N a 8 I P 
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Lin 


weed . i 1 8 . 3 51 1 


for Petly Larceny, or 


| when en e fol: eur i le 


or any Proceedings in any Court of Law or 
| or Reward, without being 


| lawfully convi red, every Per 


"Nats 3 40 the Second me 


Bat n w Hau, he that reſcues a Perſon impriſoned for Neben, or « ful 
him voluntarily to efc 
leader be convicted; for if ſuch. principal Offender be acquitted, the Gabler that Tof- 
ſered vy 0 and he that made the Reſcue, ſhall be fiſcharged, | 1H, . 2 8. 
2377 23 
T heſe Penalties for Eſcapes have been expired above 200 Years. Burn 19 
By 16 Geo. 4. c. 2 Fam . Priſoner to attempt bis ' FM 
any Gaol, - though no Eſcape be actualhy, made 
vitted of 1 — 8 Felony (except Petty Larceny) or or 


6 


commiled to, - or detained in 


mitmentz | be ſhall be 5857 of Felony, and be Tranſported for Seven Tears : 
Priſoner was then convicted of, or detained in Gaol for Petty Larceny, or any other Crime, 


not being Treaſon or Felony, expreſſed in the Warrant of Commitment, or was they in Gaol | © 


far e Ma 2000. ee axe. of @ Miſdemeanor, and be liable to Fine and 
If ary Pajon ful bene, tnf to be tontotyed, any Diet iſe, Infirument, or Arms 

any. Priſoner in Gaoh, or to any biber Perſon there for 15 %. without Conſent of 5 
— er; ſuch Perſon, although no Eſcape or Attempt be attually made, ſhall be deemed 10 
"Kh delivered: ſuch Diſguiſe, Inftrument or Arms, with an Intent to aſſiſt fuch Priſoner to 
eſcape, or attempt 10 eſcape," and if ſuch Priſoner then was attainted or comvitted of Treaſoti 
or Felony (except Petty Larceny) or lawfully detained in Gaol for 'Treaſon or Ae (er- 
cept Petty Larceny, expreſſed in the Warrant of Commitment, be ſhall 
and be Tranſported: for Seven Years: But if the Priſoner was then convifted or detained 


or any. other Crime not being Treaſon or Felony, expreſſed in the War- 


, if fuch Priſoner was then attainted or con- 


1 1 


Page i3g. Ne viel MN 
„ ſhall not be arraigned for that Offence kill the principal Of. | i 


* E 


3 17 
n 3 


ME es hall 15 1 


from Page en ; 


any Gaol, for Treaſon or Felony (except Petty Larceny) expreſſed in the Warrant of Cows 'H 


rant of Commitment z or for Debt amounting 10 1 ol. be fre be guilty of « a | Miſdemeanor, 2 


and liable 10: Fine and Impriſonment. - 

And if any. Perſon ſpall aſſiſt any Priſoner io attempt to eas! From ably Canſtable, or 
Charge of bim, in vrder io carry him to Gaol, 'by 
Virtue of a Warrant of Commitment, for T reaſon or Felony (except Petty Larceny); or if 


rying Felons for 7. . yer Jo or from the Contrattor for the Tranſportation of ſuch Fe= 
lons, or bis Agents, he ſhall be guilty of Felony, and be Tranſported for Seven Tears. 
All Proſecutions on this Aft to be commenced within a Year after the Offence committed. 


ny Perſon ſhall Q any Felok 10 attempt bis Eſcape from on Board any Boat or Veſſel car= 


By '25 Geo. 2. c. 37: ſet. 9. If any Perſon' ſhall by Force ſet at Liberty or fee Pugh 146. No Loa] 


ſeue, or. attempt to ſet at Liberty or 'reſcut any Perſon out of Priſon, Committed for, or 


Sect. 10. And if after Execution, 9 65 


erſen ſhall by: Force reſcue, or au. to reſent 
the Body, he Hall be guilty of Felony, and 


ranſported for Seven Nears. ; 


75. J by which it is enacted, That in Caſe any Perſon ſball in his own Name, ur in the ame 


Perſons undertaking to act as Attornies, without being admitted and ſworn, are der Pug 144 Ne b 
able ton Forfeiture, by 2 G. 2. c. 23. elf. 24, [made perpetual by 30 Geo. 2. c. 19. s. 


found guilty of Murder ; or reſcue, or attempt to reſcue any ſuch' Perſon going to, of during | 
' Execution ; be ſhall be guilty of Felony _—_— Benefit of Clergy. 


5 # V4 
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. 


of any other Perſon, ſue aut any Writ or Preceſs, of proſecute' or defeud-any Aerion or Suit, 


admitted and inrolled, as 
Perſon for every ſuch Offence Hall forfeiz fi 
Hall proſecute him for fuch Offence, and is hereby made ine apable to proſecute any Attion . 
Suit, in am Court of Law or E 2. , for am ”, Revert of Diburſement, bn on Account 
of proſecuting, 88 on or defending any ſuch Action, Suit or Proceeding. © © 

It is alſo enacted by the ſaid Shins 2 . 17: That if any Sworn Attornty of any of 
the Courts of Law, knowingly permit any other Perſon 10 ſue vut any Writ of Pro- 
ſs, &c. in bis Name, not bein Ae of ſome. other ' Court of Law, of 6 
Sworn Solicitor of the Court 0 or other Court of 
+ convitled ſhall, from the 
able 10 22 any of the Courts of Law fra; and the Admit- 
an Allornty of any of the ſaid Courts of Law hall from thenees 


by this Ad is drretied, ch 
TR to the Uſe' of ſuch Fee. ws 


diſabled, and made inc 
tance of fuch 3 to 


| forth ceaſe and be. void 


Equity,” as an Attorney or Soltcitor, for any Fee 


22 ic ROY | 


+ Te TOE 


5 44 


But Vide Skin, 634. where the Court ordered u Roll to be een and « Copy of ibruge. ity No un 


| to be delivered to the Appelle, and gave him a Day tt 


Where an 
Bench, the Appellee is to be arraigned de neus, on the ſame Bill of Ay ppeal, and it's 


| Not neceſſary, 10 exhibit a new Bill. againſt him in Cuſtedia Mare/chalk 1 Fog if-jbe Ap- 
pellant will not appear to LS his * the TE may ſue out a Scire Facies | 


s 


Appeal is commenced in the Court on Bagh ti and abr 18 * Nr I: 2 Ne [56] 


42 tis 


 Fetiting the whols "> Bly warning him. to. appear at a certain Day! and if 5 Wale | 
Default, the Court on Demand will nonſuit him; but the Appellant may appear gratis, 
and proſecute without any Szire Facias. Carth, 394, 395. Skin. 670. New Abr, Vol. 


| 1. Þ. 126, 
uu · bn * the Law is now glrered by Star. 2 Geo. 2. >. 21. See the Alina to Boo | 
> . 4 
1 No H. P. C. 34 ic is l. That procecdings by. Wy of A al inthe King 
: ani. 2 a * Courts i in Gd f Treaſon have been n! difoſed,” and m to be hoy) 


taken away by the Statutes of the 5 Ed. 3. c. 9. and 25 E. e. 4. which 

| - ſhall be 0 anſwer, but By Indictment or Freſentment. 23 oy e 

| Page 176. No C50 Ic ſeems that the Appellant muſt appear once in proper Perſon, before he tan tnake 

| an Attorney. Skin, 48, 670. Cartb. 394, 395. 

"Page 184. 1 Ne (60) The Writ in an Appeal is an Original ifluing out of Chancery; retithable into the 
King's Bench only; before the Return th the Court of Chancery only can fer it 
ande where it appears to have iſſued erronice or improvid?, by ſome Error extrinſick to 

the Weit itſelf; but for any Error or Defe& on the Face of it, it may be quaſhed after 
it is returned into the King? Bench. New aur. Vol. 1. 5 126. and ſee. Caſes in 0 80 


2 b abridged, P. 416. 
Page 191. Ne 61] It ſeems from Carth. 56. © with if the Appellee = plead in Fenn and dad os 
N plead over to the Felony, that the Fans >. agua to move the Court for 8 


inſt the Defendant; but in that particular Caſe, the Plea. being han, on by the 

_- Plaintiff, it was held good without pleading over. 
ud 2053. No (62) But 2 H. H. P. C. 233. agrees with Stexndford, that the. e ng above 
| ſeventy Years of Age, or maimed, hate the Appellee 1 his Trial — Battle, 

De? is a good Exception. 

Page 206. Ne 6631 87. Matthew * Hale ſeems to think the Court may in Diſcretion ne one to be an 
Approvet at any Time before Verdict given, and for this Purpoſe cites 12 Ed. 4. 10 
2. and 11 H. 7. g. B. which (he ys. is et Weight dan dhe qther Books. 2 H, 


H. P. C. 228, . 
Page 207 N* [64] But a H. H. P. C. 229. 3 chat a Man cannot becikme an Approver, before 
Juſtices of Oer and Terminer, becauſe they cannot aſſign a Corner. 


Poge 207: No (65) ure whether H. P. C. 194. where it is ſaid, that the High Steward may take the 

Appeal of an Approver, mult not be underſtood of the Lord Steward, or Lord Great 
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| Cote, 3 Tuſt. 130, who ſpeaks of the Lord High Steward of England, is avoided. 
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convicted the Appellee. 2 H. H. P. C. 2320. 
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« Vide tamen Cro. Fac. 644. to be contrary. But if the Act be not prohibirory, but 
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the Proceeding muſt de dy Action. Bill, Plaint or Information, Paſeb. 6 Car. 1. B. 
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3 bitory Words in the Statute. 
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Ed. 3. B. R. Rot, 46. Mid Ram is there referred: to. See allo 1 H. H. P. C. 349. 

LEY 2 H. H. P. C. 186, 440 in which laſt cited Page it is ſaid, that Proceedings upon 

: ide Mainouvre arc wholly taken away by 26 Ed. 3. 4. 26 Ed. 3. 3. and 42 Ed. 3. 3. 
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